
  
  

        
      Skip to main content
    

    
        
      





  
  



    
		  	 

       
          
  
          
      

	
			
        
          
            [image: United States flag] 
            
            An official website of the United States government
            
              Here’s how you know
            

          

          
          
              News

              
              Español	
                          
 
            Contact Us           
                      

        

			


            
        
          [image:  ]
          
              Official websites use .gov
A
              .gov website belongs to an official government
              organization in the United States.
          

        

        
          [image:  ]
          
              Secure .gov websites use HTTPS
A
              lock ([image:  ]) 
              or https:// means you’ve safely connected to
              the .gov website. Share sensitive information only on official,
              secure websites.
          

        

      


      
        
            
              

                [image: National Credit Union Administration seal]  
                [image:  ]  
              

            
  
        

      


      
        
          [image: National Credit Union Administration seal][image:  ]
Main navigation
	About
About


            Created by the U.S. Congress in 1970, the National Credit Union Administration is an independent federal agency that insures deposits at federally insured credit unions, protects the members who own credit unions, and charters and regulates federal credit unions.
          
	Mission & Values
Mission & Values




	The NCUA Board
The NCUA Board




	Senior Leadership
Senior Leadership




	Speaker Request Form
Speaker Request Form




	Historical Timeline
Historical Timeline




	Diversity & Inclusion
Diversity & Inclusion




	Careers
Careers




	Business Opportunities
Business Opportunities




	Open Government
Open Government




	Inspector General
Inspector General








	Regulation & Supervision
Regulation & Supervision


            The NCUA protects the safety and soundness of the credit union system by identifying, monitoring and reducing risks to the National Credit Union Share Insurance Fund. Backed by the full faith and credit of the United States, the Share Insurance Fund provides up to $250,000 of federal share insurance to millions of account holders in all federal credit unions and the overwhelming majority of state-chartered credit unions.
          
	Letters to Credit Unions & Other Guidance
Letters to Credit Unions & Other Guidance




	Examination Program
Examination Program




	Rulemakings & Proposals for Comment
Rulemakings & Proposals for Comment




	Legal Opinions
Legal Opinions




	Rules & Regulations
Rules & Regulations




	Regulatory & Compliance Resources
Regulatory & Compliance Resources




	Supervisory Review Committee
Supervisory Review Committee




	Board Appeals
Board Appeals




	Corporate Credit Unions
Corporate Credit Unions




	Regulatory Reporting
Regulatory Reporting




	Manuals & Guides
Manuals & Guides




	Examination Modernization Initiatives
Examination Modernization Initiatives




	CUSO Activities
CUSO Activities








	Analysis
Analysis


            The NCUA’s economists and analysts compile data on the credit union system’s financial performance, merger activity, changes in credit union chartering and fields of membership, as well as broader economic trends affecting credit unions. Users can find information on a single credit union or analyze broader nation-wide trends.
          
	Credit Union & Corporate Call Report Data
Credit Union & Corporate Call Report Data




	Chartering & Mergers
Chartering & Mergers




	CUSO & Economic Data
CUSO & Economic Data




	Research a Credit Union
Research a Credit Union








	Support Services
Support Services


            The NCUA provides a number of support services to the credit union system, such as providing training, grants and loans, chartering, and field-of-membership services; maintaining the health and stability of Share Insurance Fund; managing the assets of failed credit unions; and providing emergency liquidity.
          
	ACCESS
ACCESS




	Credit Union Resources & Expansion
Credit Union Resources & Expansion




	Conservatorships & Liquidations
Conservatorships & Liquidations




	Share Insurance Fund
Share Insurance Fund




	Corporate System Resolution
Corporate System Resolution




	Guaranteed Notes Program
Guaranteed Notes Program




	Central Liquidity Facility
Central Liquidity Facility








	Consumers
Consumers


            The NCUA works to protect credit union members and consumers, raise awareness of potential frauds, facilitate access to affordable financial services, and educate consumers on the importance of savings and how they can improve their financial well-being.
          
	Consumer Assistance Center
Consumer Assistance Center




	Fraud Prevention Center
Fraud Prevention Center




	Share Insurance Coverage
Share Insurance Coverage




	MyCreditUnion.gov
MyCreditUnion.gov




	Credit Union Locator
Credit Union Locator




	Financial Literacy Resources
Financial Literacy Resources




	Property Appraisal and Valuation Equity (PAVE)
Property Appraisal and Valuation Equity (PAVE)








	News
News


            Stay up to date on the NCUA's activities by subscribing to the NCUA's Express messages. Read press releases, speeches, testimony, and Annual Reports. Register for upcoming conferences and events.
          
	Press Releases
Press Releases




	Speeches & Testimonies
Speeches & Testimonies




	Publications & Reports
Publications & Reports




	Board Meetings, Agendas, & Results
Board Meetings, Agendas, & Results




	Events
Events




	Enforcement Actions
Enforcement Actions




	Budget & Supplementary Materials
Budget & Supplementary Materials




	Downloadable Graphics
Downloadable Graphics









Search


[image: Show]

        

      


    
  





  
    
      
        
                        
  
    
        
    Breadcrumb

    	      
            		
                      Home
                		
      
	      
            >
            		
                      Regulation and Supervision
                		
      
	      
            >
            		
                      Legal Opinions
                		
      


  

  



                  


                

                      
Print
								
    
[image: Print page]



    Share
		
    
        [image: Facebook]
        (opens new window)
    
    
        [image: Twitter]
        (opens new window)
    
    
        [image: LinkedIn]
        (opens new window)
    
    
        [image: Email]
        (opens new window)
    

                  
        

              

    

  




  
    
    

      
      
          
  
    
      
  
Business Lending Rule  Associated Members



  




          


  
    
      


  

    
                    94-0817
         
        /         
                    September 1994
            




Business Lending Rule  Associated Members



	
      

  
    

    
          
    
            September 30, 1994


Mitchell D. Reiver, Esq.

58-25 Queens Blvd.

Woodside, NY 11377


Re: Business Lending Rule -- Associated Members

(Letter of August 1,1994)


Dear Mr. Reiver:


You request a legal opinion regarding whether all shareholders of a state-chartered corporation are to be deemed "associated members" for purposes of NCUA's business lending rule, when the underlying security for credit union loans to such shareholder-borrowers are shares of the corporation's stock. 12 C.F.R. §701.21(h)(1)(iii). Under the facts presented, such shareholders are considered "associated members" under the business lending rule.


BACKGROUND


Montauk Credit Union has made several loans to members secured by shares of stock in Skyline Credit-Ride, Inc. ("SCRI"), a not-for-profit membership corporation organized, among other things, to dispatch calls to individual livery owners via a two-way radio dispatch system. Each individual owner becomes a shareholder of SCRI and receives a stock certificate evidencing the ownership interest. Income is generally determined by the number of hours radios on the system are operated.


ANALYSIS


An "associated member" is defined as:



any member with a shared ownership, investment or other pecuniary interest in a business or commercial endeavor with the borrower.




12 C.F.R. §701.21(h)(1)(iii). When the term "associated member" was proposed in 1986, the Board stated:



Section 706.1(c) describes a member who, along with other members, borrows funds from a FICU [federally insured credit union] where each member has a common ownership, investment or other pecuniary interest in a business or commercial endeavor. In singling out these members, the Board is attempting to properly ascribe the ultimate beneficiary (e.g., the common business enterprise) of the loans obtained from the credit union and sufficiently allocate the total exposure that a FICU may have when making loans to one or more associated members. It is not uncommon to see members individually obtain loans for the same business venture, with each member assigning (transferring, investing, etc.) the proceeds of the loan to the business. In almost all instances, repayment is directly tied to the success of the business and its ability to repay the loan(s). In order to properly aggregate the total exposure that a group of such loans poses to a FICU, and for purposes of the limitation (§706.6) provisions of the proposed rule, the Board has created and defined the term "associated member."




Proposed Rule, 51 Fed. Reg. 23234, 23235 (June 26, 1986). The meaning of the term "associated member" is further clarified in the 1991 final amendment to the business loan rule.



Section 701.21(h)(1)(iii) defines the term "associated member." Several commenters requested clarification that the term be limited to shared interests with this credit union. Although no change is being made to the final rule, it is noted that the Board intends for this term to be limited to shared interests, investments or other pecuniary interests associated with the credit union where the loan has been requested.




Final Rule, 56 Fed. Reg. 48421, 48422 (September25, 1991).


Read together, the preamble portions regarding the definition of "associated member" indicate that the key to determining whether a group of loans is tied to a single "business" or "commercial" venture is the credit union's exposure. The business loan rule's use of the terms "business" or "commercial" venture demonstrates an interest not to be bound by legal formalities; a credit union must look to commercial reality. In other words, in order for "associated membership" in a business or commercial venture to occur, NCUA must show that the failure of the underlying security for one loan would be directly tied to the underlying security for the other loans proposed to be aggregated with the loan being reviewed.


In this case, regarding loans with shares of stock as security, the "associated membership" test is met. If SCRI fails, its shareholders will not be considered creditors of the corporation with a claim on the company's remaining assets, but instead are considered to be equity owners to be paid only if anything remains after all other claims are paid. 9 Am.Jur. 2d Bankruptcy, §§363, 381-384 (1991). Risk and exposure are greater in small, undiversified, closely-held corporations. Federally insured credit unions need to be cognizant of this risk and exposure; if safety and soundness grounds are met, the Regional Director can approve higher loan to one borrower limits. 12 C.F.R. §701.21(h)(2)(iii)(A).


With this in mind, the Region was correct in aggregating all members with livery loans secured by shares of Skyline Credit-Ride, Inc. as "associated members" for purposes of the business loan rule.
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Richard S. Schulman

Associate General Counsel
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