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Dear Mr. Poliquin:
The National Credit Union Administration (NCUA) has requested comments on a Notice of
Proposed Rulemaking (NPR) to make it easier for credit unions to accept deposits from sources
outside of their field of membership, including public deposits and wholesale deposits. The
American Bankers Association1 (ABA) believes that NCUA has conducted incomplete and
faulty analysis in dismissing the reasons, unique to credit unions, which caused NCUA to impose
a cap on outside credit union deposits in the first place—concerns every bit as relevant today as
ever. This letter identifies a number of reasons NCUA should withdraw this proposal:
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Fraud at credit unions, the initial reason for this restriction, has arguably only grown
since the 1980s, while the adequacy of NCUA supervision, which could prevent fraud
early on, remains substandard, as NCUA’s Inspector General has repeatedly found.
Prudent and effective management of liquidity and interest risk is a fundamental aspect of
safety and soundness. Recent events, including the taxi medallion crisis, indicate that
credit unions, and their supervisory apparatus, are not sufficiently positioned to manage
basic safety and soundness risks, let alone with enhanced powers. This proposal would
increase balance sheet risk without a commensurate increase in risk mitigation standards
and practices, bringing into question the sufficiency of the regulatory regime to ensure
that credit unions operate in a safe and sound manner.
The broad application of the so-called “low-income” designation, which allows credit
unions to secure nonmember deposits from any source (including wholesale funding
markets), amplifies the safety and soundness concerns inherent in this proposal.
NCUA itself has noted that non-member deposits tend to be relatively high-cost sources
of funding; this proposal will create incentives for credit unions to reach for higheryielding assets, and to prioritize service to the wealthy, running contrary to the required
statutory focus of service to those of “small means.”
Non-member deposits inherently conflict with the mission of credit unions to serve their
members; these changes have the effect of watering down the common bond even further.

The American Bankers Association represents banks of all sizes and charters and is the voice for the nation’s $18 trillion
banking industry and its 2 million employees. Learn more at aba.com.




This proposal could increase leverage for the entire credit union industry by roughly $135
billion – a full 6 percent – at the peak of the economic cycle, precisely the wrong time to
fuel growth in expensive funding sources and by extension risky assets.
Because of the credit union tax status, allowing increased levels of municipal deposits
will undermine state and local budgets by providing a new funding source for tax-free
lending, decreasing lendable funds at taxpaying financial institutions. While not only
reducing lending capacity at taxable institutions, this reallocation of deposits likewise
reduces tax receipts to such municipalities, thus reducing available government revenue
to support necessary government programs.

The potential negative safety and soundness and economic implications of this approach warrant
much greater review and provide cause for withdrawal of this proposal. Such an ill-advised
proposal, both individually and when put in context with NCUA’s failure to implement robust
risk-based capital rules, the agency’s weakening of membership and business lending
restrictions, and NCUA’s ongoing and well-documented supervisory problems, raise serious
questions over the wisdom of NCUA’s sustained actions to enhance the credit union charter at
the expense of prudent regulation.
Overview
Currently, Federal Credit Unions (FCUs) may accept up to the greater of 20% of deposits, or $3
million, from outside their membership base without a waiver from NCUA. A Low-Income
designated Credit Union (LICU) may accept deposits from any source, including wholesale
sources; non-low income credit unions are limited to outside deposits from public entities.
Because of NCUA’s expansion of the LICU designation to enable wealthy communities like
Greenwich, CT to be considered “low-income,” more than half of all FCUs are now LICUs; this
proposal would thus enable expansion of deposits from a variety of wholesale and retail sources,
with a broad reach across the credit union system. As discussed below, this proposal coupled
with the overbreadth of the LICU designation makes NCUA’s expansive “low-income”
definition itself a prudential risk; in addition to significantly revisiting the core of this proposal,
NCUA should likewise reform the LICU designation and the safety and soundness consequences
thereto.
History and Recent Experience Shows the Continued Need for the Existing Rule to be
Applied to Credit Unions
In promulgating the original nonmember deposit restriction in 1989, NCUA identified seven
credit unions that failed, in part, due to high concentration levels in public unit or nonmember
deposits.2 The most significant of those losses occurred at Franklin Community Credit Union in
Nebraska, a $2 million low-income designated credit union that caused nearly $40 million in
losses to the National Credit Union Share Insurance Fund (NCUSIF), which at the time was the
Nat’l Credit Union Admin, Non-Member and Public Unit Accounts, Interim Final Rule, 53 Fed. Reg. 50919 (Dec.
19, 1988).
2
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largest loss ever recorded from a single credit union failure. The history of the Franklin failure
remains instructive.
Fraud was the source of Franklin’s problems, fueled by outside deposits that enabled the scheme
to remain undetected despite obvious signs overlooked by NCUA examiners. On a salary of
$16,200 a year, the Nebraska credit union’s manager drove a $70,000 Mercedes, spent $5,000 a
month to lease a Washington, D.C. townhouse, had $10,000 a month in expenses on limousines,
racked up $1 million in credit card charges, and owned a four-story house on 26 acres
overlooking the Missouri River.3 To enable this lavish lifestyle, the credit union’s manager stole
from the credit union, using an extensive fraud that went undetected by the NCUA. The credit
union set up a “boiler room,” where sales people sold certificates of deposit—all of which were
federally insured—at unusually high interest rates. More and more deposits were needed to pay
the high rates of interest to other depositors, as well as the continued costs of the credit union
manager’s lifestyle, increasing the exposure to the NCUSIF. NCUA supervision was
substandard; Franklin had not been audited in four years when the credit union failed.
NCUA changed several policies to better enable the detection of fraud, including the rule this
proposal would alter. Indeed, the preamble to the NCUA’s Interim Final Rule in 1988 noted that
NCUA “has a statutory duty to protect members, but it also has responsibility to the credit unions
it insures to take steps to reduce losses when there are means within its control. This amendment
[i.e., the 20% cap] is such a step.”4 Enacted in the late-1980s, an era of deregulation, NCUA
went on to note that the reasons for this restriction were grounded in the specific goal of
“control[ling] the amount of these nonmember funds that flow into credit unions.”5 Member
funds were to be prioritized (a policy which would seem obvious, given credit unions are
cooperative institutions).6
Thirty years later, NCUA has not adequately explained why it believes circumstances have
changed. Fraud at credit unions today is as big a threat as ever. More than 20 cases of fraud or
embezzlement occurred at credit unions in 2018 alone.7 In 2015, NCUA noted that 58 percent of
Rick Atkinson, Omaha’s hurricane of a scandal, Washington Post, April 1, 1990, available at
https://www.washingtonpost.com/archive/lifestyle/1990/04/01/omahas-hurricane-of-scandal/f762dad7-c72c-415ea17c-bd4ece10fa44/?utm_term=.b435cc90123c.
4
Nat’l Credit Union Admin, Non-Member and Public Unit Accounts, Interim Final Rule, 53 Fed. Reg. 50919 (Dec.
19, 1988), available at https://www.govinfo.gov/content/pkg/FR-1988-12-19/pdf/FR-1988-12-19.pdf.
5
Id.
6
Id.
7
See, e.g., The Seattle Times, February 1, 2018, Ex-Scranton credit union CEO sentenced for bank fraud; Crain’s
Detroit Business, February 13, 2018, Former credit union CEO pleads guilty in embezzlement case; The Topeka
Capital-Journal, March 5, 2018, Parsons woman sentenced for embezzling millions from credit union; Credit Union
Times, March 7, 2018, Former Oklahoma CU CEO Gets Probation for Embezzlement; Credit Union Times, April
19, 2018, Former CU CEO & Teller Plead Guilty to $1 Million Embezzlement Scam; Credit Union Journal, April
20, 2018, Former North Carolina credit union CEO charged with fraud, embezzlement; Oshkosh Northwestern, May
4, 2018, Former Oshkosh Central Credit Union bookkeeper gets prison for embezzlement; Credit Union Times, May
18, 2018, Longtime Credit Union CEO Sentenced for Fraud; Credit Union Times, June 12, 2018, Municipal Credit
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NCUSIF losses over the past five years were attributable to fraud. Board Member McWatters
noted at the time, “NCUA must take a more thoughtful and diligent approach to combating fraud
and inadequate internal control systems at credit unions. This is a supervisory responsibility of
the agency and NCUA should not seek to write new regulations unless the rules in place are
clearly inadequate.” 8
Among the more eye-popping examples in from recent past:




CBS Employees Federal Credit Union in Studio City, CA was liquidated after a former
NCUA examiner working as a manager at the credit union stole $40,541,130 over nearly
two decades.9
In New York, Kam Wong was recently sentenced to five years in prison for stealing more
than $3.55 million from Municipal Credit Union to spend on New York State Lottery
tickets, on top of a $2 million compensation package that included leased luxury cars like
a Maserati Gran Turismo and a Ferrari California T.10

Moreover, NCUA supervision remains lax. As the NCUA Inspector General has repeatedly
found, the lack of a timely and aggressive supervisory approach has led to concentration risks
and credit union failures, most recently visible during the taxi medallion crisis.11 Certainly, the
large number of examples of fraud at credit unions gives reason to pause on whether the NCUA
is up to the task of managing the additional potential risks associated with the broad expansion of
nonmember deposit taking powers. For example, in both the CBS Employees and Municipal
cases, the frauds were not detected by NCUA, but rather reported from another employee, and
identified by another federal agency, respectively.
To be sure, most credit unions do not have issues with fraud. However, even NCUA Board
Members have admitted that fraud at credit unions is a persistent problem.12 NCUA should not
Union Board Fires Accused CEO Kam Wong; wjhl.com, June 12, 2018, Former Johnson City credit union CEO
pleads guilty to embezzlement, tax evasion; Credit Union Times, June 28, 2018, Men Involved in $4 Million CU
Loan Scheme Face Sentencing; Credit Union Times, July 20, 2018, Former Credit Union Board Chair Found Guilty;
Credit Union Times, September 4, 2018, Former CU Branch Manager Sentenced for Bank Fraud; Credit Union
Times, September 10, 2018, Feds Accuse Former CU Mailroom Employee of $5.4 Million Embezzlement.
8
See, e.g., Remarks of J. Mark McWatters, Board Member, Nat’l Credit Union Admin. at GAC, March 15, 2015,
available at https://www.ncua.gov/newsroom/speech/2015/remarks-j-mark-mcwatters-board-member-nationalcredit-union-administration-gac.
9
Brian Day, Studio City Credit Union Manager Accused of Embezzling More Than 40 Million, KTLA News, March
29, 2019, available at https://ktla.com/2019/03/29/studio-city-credit-union-manager-accused-of-embezzling-morethan-40-million/.
10
See United States of America v. Kam Wong, 18-MAG-3876 (S.D.N.Y. May 7, 2018) (Complaint), available at
https://www.justice.gov/usao-sdny/press-release/file/1060811/download.
11
See, e.g., NCUA Office of Inspector General (OIG), “Material Loss Review of Melrose Credit Union, LOMTO
Federal Credit Union, and Bay Ridge Federal Credit Union,” Report IG-19-06, (March 29, 2019), available at
https://www.ncua.gov/files/audit-reports/oig-material-loss-review-march-2019.pdf.
12
See, e.g., Remarks of J. Mark McWatters, Board Member, Nat’l Credit Union Admin., supra note 8.
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dismantle an important tool that could help prevent fraud until it raises its supervisory expertise
to more effectively prevent and detect it in the first place.
Safety & Soundness Risks
As NCUA identified in 1989, “Large influxes of funds into credit unions cause asset/liability
management problems that are often not within management’s expertise to control.” ABA is
very concerned that the NCUA is significantly increasing the size and diversity of credit union
balance sheets via such broadened deposit-taking powers without a commiserate increase in
capital or liquidity and interest rate requirements or supervision. Moreover, funding unsound or
rapid expansion of loan and investment portfolios has contributed to financial institution failures
and losses to the deposit insurance fund, such as during the savings and loan crisis of the
1980s.13
Given the importance of liquidity and interest rate risk mitigation to bank health, banks are
subject to a robust framework of liquidity and interest rate risk management. For example, banks
are required to establish robust internal reporting and governance frameworks to measure,
monitor and mitigate liquidity risk. Under these frameworks, banks – under board and
management oversight – must assess their market sensitivity, funding needs, costs, and sources
over various time horizons and scenarios, including both normal and stressed conditions.
Additionally, as a precaution against any future liquidity stress event, banks are required to hold
liquid assets and have in place comprehensive contingency funding plans, which establish an
operational framework for handling a liquidity event, including designating emergency funding
sources. Larger more complex institutions are subject to regulations that mandate holdings of
high quality liquid assets against cash outflows assumed to take place in a period of stress.
Liquidity requirements for credit unions should be equally robust. It is not clear this proposal
meets those objectives. The same practices, expectations and regulatory frameworks are not in
place for credit unions.
Indeed, credit unions have not demonstrated an ability to prudently manage outside funds. Two
recent examples are instructive. In the case of Beehive Credit Union, which failed, the
institution held up to 18 percent of its deposits in high-cost nonmember deposits. The Material
Loss Review of this failure noted that these funding sources partially contributed to the $27.6
million loss to the NCUSIF. According to the Material Loss Review of Chetco Federal Credit
Union, the credit union's management failed to develop an adequate liquidity plan to address
rapid loan growth. The report noted that management funded its rapid loan growth through a
combination of borrowed funds and deposit products with above-market rate. As Chetco's
financial condition deteriorated, a corporate credit union reduced its line of credit, subjecting the
credit union to liquidity risk. The failure of Chetco resulted in an estimated loss to the NCUSIF
of $76.5 million.

13

See Fed. Deposit. Ins. Corp., The Savings & Loan Crisis and its Relationship to Banking, available at
https://www.fdic.gov/bank/historical/history/167_188.pdf.
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In addition, allowing an increased share of the deposit base to come from non-member funds
creates a new type of concentration risk for credit unions. As the NCUA Inspector General has
repeatedly found, on the asset side, the lack of a timely and aggressive supervisory approach has
led to concentration risks and credit union failures, most recently visible during the taxi
medallion crisis.14 It is not clear if NCUA has even considered the possibility of such risks on
the funding side.
Although wholesale markets provide stable sources of funding, credit unions do not have a track
record with these funding types and the risks they may present. Likewise, the persistently
documented substandard supervisory regime of credit unions provides little reason to believe that
NCUA can implement the tools to prevent NCUSIF losses. Those supervisory problems are
magnified by a recent agenda from the NCUA Board of taking the already substandard
regulatory regime and making it worse, such as by delaying risk based capital rules until 2022
and by lowering appraisal standards relative to other regulators. This proposal could promote
less safe and less sound operation of credit unions, which should be concerning to the NCUA.
Safety & Soundness Risks are Amplified by the Breadth of the So-Called “Low-Income”
Designation, Which NCUA Should Reform if it Moves Forward With This Rule
Given low-income designated credit unions have access to the wholesale markets, and given the
concerns expressed above, NCUA should be concerned about broad expansion of outside
deposits. It should take the opportunity this proposal provides to reform the “low-income”
designation to provide for additional safety and soundness.
Congress created a low-income designation to provide a targeted benefit in the form of additional
powers to those credit unions that serve low-income communities. The authorities provided for
low-income credit unions—an exemption from the member business loan cap, the ability to issue
supplemental capital and the acceptance of non-member deposits from any source—are powerful
tools. Structured properly, those tools provide a strong incentive for credit unions to serve lowincome communities.
However, following recent changes by NCUA (as well as aggressive marketing by the NCUA of
this charter option), over half of all FCUs now receive the low-income designation. NCUA’s
definition of “low-income” is so broad as to capture tens of millions of people who are far from
low-income, such as the campus communities at Harvard and Georgetown, and the residents of
Connecticut’s Gold Coast, including Stamford, Greenwich, and Norwalk. With nearly half of all
federal credit unions now classified as “low-income,” we question whether the agency’s new
approach is giving credit unions a serious look as to whether this special designation is
appropriate. Coupled with the lack of documented accountability that low-income people are
actually served in those communities, as discussed below, the broad definition of “low-income”
See, e.g., NCUA Office of Inspector General (OIG), “Material Loss Review of Melrose Credit Union, LOMTO
Federal Credit Union, and Bay Ridge Federal Credit Union,” Report IG-19-06, (March 29, 2019), available at
https://www.ncua.gov/files/audit-reports/oig-material-loss-review-march-2019.pdf.
14
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undermines the incentive that LICUs using these additional authorities (such as the ability to
accept wholesale deposits) actually, in fact, serve low-income communities.
More important to this proposal and to the NCUA, however, is that the broad grant of LICU
powers opens up the wholesale funding markets to a larger percentage of credit unions. This
proposal amplifies those powers. This will enable significant growth of credit unions that
NCUA may not be prepared to supervise. NCUA should take the opportunity provided by this
rulemaking to reform the LICU designation, and make the definition of low-income more
consistent with other federal regulators.
This Proposal Will Encourage Credit Unions to Prioritize Service to the Wealthy
As NCUA itself found in 1989, nonmember deposits tend to be more expensive funding sources
for credit unions, whether that is because of the collateralization for public deposits (with higher
inherent costs), the higher interest rates paid by LICUs who sell CDs or other products to nonmembers, or LICUs that pay higher rates for the purpose of accessing wholesale deposit markets.
Thus, extensive nonmember deposits encourage credit unions to reach for higher return assets.
This may not line up with a credit union’s mission to serve consumers of modest means, and
pose safety and soundness risks on its own.
In the preamble to the 1989 Interim Final Rule, NCUA articulated these concerns in detail.
NCUA’s concern with nonmember accounts stems from the fact that such accounts tend
to represent large sums of money, often in excess of the . . . insurance limit, invested by
both public units and institutional investors . . . These large accounts have traditionally
been sensitive to interest rate fluctuations. In order to keep these accounts, some credit
unions have had to pay higher than market dividend rates. Large influxes of funds into
credit unions cause asset/liability management problems that are often not within
management’s expertise to control. In some cases, the total amount of such accounts is
far in excess of the amount necessary to meet the legitimate needs of members and is
used to fund high risk loans—often to insiders—and questionable investments.15
As was made clear in recent research from respected analyst Karen Shaw Petrou and her firm,
Federal Financial Analytics, these are very real issues for credit unions today. According to
Petrou, notwithstanding the industry’s higher purpose, modern credit unions may be a
contributing factor to the widening of economic inequality. The report details how credit unions
are increasingly using their tax advantage and regulatory supports to expand membership with
higher-income customers, make high-risk loans without adequate capital, and even buy up
taxpaying community banks. Petrou notes that while the modern regulatory framework
highlights the “small means” mission of credit unions in rhetorical terms, yet has redesigned the
credit-union business model into one often indistinguishable from banks – without the
Nat’l Credit Union Admin, Non-Member and Public Unit Accounts, Interim Final Rule, 53 Fed. Reg. 50919 (Dec.
19, 1988), available at https://www.govinfo.gov/content/pkg/FR-1988-12-19/pdf/FR-1988-12-19.pdf.
15
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comparable Community Reinvestment Act requirements or a documented showing of serving
low- and moderate-income households. With no mandate of any significance to serve lowerincome households, Petrou finds that credit unions appear to lend disproportionately to higherincome households. Petrou also notes that credit union promotion of “toy loans,” such as loans
for private aircraft, as well as wealth-management services and multi-million dollar commercial
real estate loans not only furthers economic inequality, but also poses safety-and-soundness
risks, especially at this point in the U.S. business and financial cycle. This trend could be made
worse by the current proposal.
Because of the ownership and “not-for-profit” structure, credit unions are inherently supposed to
put the customer first. This ideal is embedded in federal statute, which requires that credit
unions are supposed to be a “source of credit for provident and productive purposes.”16
However, not all lending is provident or productive, as the taxi medallion crisis, where credit
unions pushed risky loans on borrowers who could not understand the terms, demonstrates with
tragic consequences. From Petrou's perspective, NCUA analysis of what makes credit unions
more “productive” misses the point—lending for multimillion-dollar commercial real estate
loans, while it may be profitable, does not help small means consumers start businesses that lead
to long-term wealth generation. This misdirected focus is troubling and needs reexamination.
NCUA should extensively consider the impact this proposal could have on the credit union
business model, and the incentives it creates for credit union personnel, before taking any action
in this area.
The Federal Financial Analytics report is attached in full here. ABA incorporates the entire
report by reference into its comment letter and encourages the agency to consider and respond to
the information contained therein before it finalizes this proposal.
Further Erosion of the Common Bond
The purpose of credit unions is to serve specific groups of people united by a common bond.
The common bond is the core of what it means to be a credit union; service to nonmembers, who
do not share that bond of occupation or association, is not.
To be sure, NCUA has prioritized expanding the definition of common bond to a virtually
meaningless level, essentially allowing regional and nationwide credit unions that are open to
everyone. Nevertheless, joining should be a prerequisite to credit union services. NCUA should
prioritize the common bond in its regulatory actions, including by not moving forward with this
proposal.
Reputational Risk to the Credit Union System Because of Risk to Government Units
As NCUA identified in 1989, there are significant risks to government units to place their funds
at credit unions, especially given the fraud risks and substandard NCUA supervision, as
16

12 U.S.C. 1751.
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discussed above. As NCUA noted at the time, these risks create reputation risk for the broader
credit union industry.
The credit union system also suffers when large accountholders, primarily public units,
sustain losses on accounts in excess of the insurance limit. The public units suffer the
monetary loss; credit unions suffer from a loss in confidence. The investment managers
of these public units don’t make distinctions between credit unions. Their future
investments will go to a different market.17
It should be noted that of the 25 states that allow municipal deposits in credit unions, 10 do not
require collateral,18 thus posing the risks identified by NCUA, above. Moreover, for the
remaining 15, the standards for collateralization vary. Thus, the reputation risks to the broader
credit union system from fraud or credit union failures are real; very simply, governmental
bodies can lose public dollars at the hands of credit unions that are not well situated to hold
them. NCUA should consider implementing standards to mitigate these risks in this proposal.
Timing of the Proposal
Moving forward with a proposal that would increase leverage to the credit union system at this
time should be concerning to NCUA. This proposal could increase leverage for the entire credit
union industry by roughly $135 billion – a full 6 percent – at a time in which the global economy
may be at or near its peak for the current economic cycle. There are no guarantees that a
recession is impending, but NCUA should consider the merits of increasing system leverage at
this time. A prudent regulatory approach is necessary to avoid placing public funds at risk
should these additional funding sources create opportunities for significant CU system growth.
Tax Concerns
NCUA should also consider that this proposal is burdensome to taxpayers. Government units,
which rely on income tax revenue to support their operations, should not invest funds in a credit
union, which will use those funds to generate profits that are not taxable. In effect, this proposal
could work to erode the tax base for those government entities depositing in the credit unions.
This creates a different type of reputation risk for credit unions that NCUA should consider.
Conclusion
NCUA’s work in this area continues down the path of the agency’s ongoing effort to erode any
distinction between credit unions – and particularly the larger, more aggressive ones – and
Nat’l Credit Union Admin, Non-Member and Public Unit Accounts, Interim Final Rule, 53 Fed. Reg. 50918 (Dec.
19, 1988), available at https://www.govinfo.gov/content/pkg/FR-1988-12-19/pdf/FR-1988-12-19.pdf.
18
See, e.g., Credit Union Nat’l Assn., Collateralization Requirements for Public Deposits: State Issues Brief (March
2016), available at
https://www.cuna.org/uploadedFiles/Advocacy/Priorities/State_Government_Affairs/Collateralization_Requirement
s_for_Public_Deposits%20(3).pdf
17
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mainstream financial institutions. Viewed through the lens of other marketplace trends, such as
the acquisition of banks by credit unions, the destruction of the common bond, expansion of
credit union business lending authority, and efforts to make subordinated debt available to
outside, profit-seeking investors, any difference between banks and credit unions (if it ever
existed) is quickly being eroded through the actions of the NCUA. The agency should be
protective of the factors that make credit unions different, and not be undermining them, one
regulation at a time.
Sincerely,

Kenneth J. Clayton
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Executive Summary
In 1934, Congress established the initial construct for credit unions, adding it to the mix of
Depression-era reforms designed to ensure that American financial institutions operate safely to
enhance American values, most importantly those premised on the United States as a “land of
opportunity.” Two financial crises since 1934 – the S&L debacle of the late 1980s and the great
financial crisis of 2007 through 2009 – demonstrate the critical importance of continuing the
mission set for U.S. credit unions in the 1930s. Indeed, given the sharp increase in U.S. economic
inequality since the great financial crisis,1 this mission is still more urgent.
But in 2019, the companies chartered with high hopes of economic equality in 1934 have often
strayed far afield. Some have even figured prominently in investigative reports of new forms of
predatory lending that immeasurably harm vulnerable borrowers yet provide multi-million dollar
salaries and perquisites to credit-union management.2 Mounting evidence also suggests that the
credit-union sector as a whole now largely serves middle- and upper-income households, not
those with the “small means” to which the law dedicates their charters or even those with the
“modest means” cited by the industry’s regulator when credit-union customers are judged by the
actual income and wealth distributions of U.S. households. It is thus still more urgent to assess
credit unions in 2019 given this equality challenge due to the special benefits credit unions enjoy
premised on adherence to a public mission of service and safety.
Often, the credit-union debate is framed in competitiveness terms – that is, whether credit
unions use federal benefits to compete with undue advantage against community banks or other
financial institutions. Debate often also focuses on whether or not one or another credit-union
activity is permissible under law. This paper addresses another question: regardless of whether
credit unions out-compete other financial institutions or do so within the parameters of the law,
do institutions with an express mission to serve persons of “small means” through “provident”
and “productive” financial services still serve that mission. Looking at this question analytically
for the first time in at least a decade, we find that:
•

The statutory mission established for credit unions in 1934 to serve persons of “small
means” with “provident or productive” financing is unchanged in 2019. However, the
federal-regulatory framework governing credit unions rarely mentions this mission in
anything other than rhetorical terms. Instead, rules now provide for expansive executivecompensation powers, permissible-product definitions with no equality focus, and
idiosyncratic definitions of “low-income” households. The “common bond” of
membership on which the credit-union mission was premised in 1934 has also largely
dissolved as credit unions serve large communities of borrowers with little affinity to
each other and ample alternative financial providers. The lack of a meaningful common

1

Board of Governors of the Federal Reserve System (FRB) Governor Lael Brainard, Speech at “Renewing the
Promise of the Middle Class” 2019 Federal Reserve System Community Development Research Conference,
Washington, D.C.: Is the Middle Class within Reach for Middle-Income Families (May 10, 2019), available at
https://www.federalreserve.gov/newsevents/speech/brainard20190510a.htm.
2
Brian M. Rosenthal, “As Thousands of Taxi Drivers Were Trapped in Loans, Top Officials Counted the
Money,” New York Times, May 19, 2019, available at https://www.nytimes.com/2019/05/19/nyregion/taximedallions.html.
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bond undermines the ability of credit unions to focus on provident and productive
lending, instead converting business objectives to profit maximization.
•

The 2019 credit-union regulatory regime has redesigned the credit-union business model
into one often indistinguishable from expressly for-profit financial institutions with no
comparable duties to serve low-and-moderate income households.

•

Beginning in 1937, the industry was granted significant benefits premised on this mission.
By 2019, there is significant evidence of charter arbitrage, with credit unions actively
promoting lending for purchases they frequently describe as “toys” (e.g., private aircraft),
offering wealth-management services, and offering multi-million dollar commercial real
estate loans. All of these activities, which have grown dramatically in recent years, pose
not only economic-equality, but also safety-and-soundness risks, especially at the height
of the U.S. business and financial cycle.

•

Although often seen as an industry of small organizations cemented by a common bond
focused on persons of small means, the credit-union sector in aggregate is now a major
force in U.S. consumer finance, growing faster since the crisis than either small or large
banks. Indeed, credit unions are now buying small banks, suggesting that the prior
mission differentiation between banks and credit unions is increasingly immaterial and
that credit-union regulation allows for more profitable operation given a comparable or
even riskier business model.

•

Credit-union assets now exceed $1.5 trillion and account for 9.2 percent of U.S. insured
deposits. Members are disproportionately middle- and upper-income households, with
the sector’s regulatory definition of “low-income” reaching into higher-income groups
than allowed under the criteria established by other federal-government agencies. As a
result, low-income credit unions – a special designation granted additional benefits –
serve areas as wealthy as Greenwich, Connecticut.

•

Credit unions appear to lend disproportionately also to higher-income households in lowincome areas and to deny a greater proportion of African-American borrowers than
whites of comparable risk profiles.

•

Credit-union regulation is often premised on profit maximization, not mission
compliance. For example, a new rule liberalizing executive compensation focuses on
ensuring that credit unions compete with companies with no such missions for executive
talent. Permissible incentives do not appear to include any related to mission
achievement, instead focusing on the ability of credit unions to compete with banks
through greater loan growth regardless of whether loans are safe, protect vulnerable
borrowers, or promote low-income community development.

•

Charter arbitrage at credit unions is powered not only by unique federal benefits, but
also by regulatory arbitrage – i.e., less stringent safety-and-soundness regulations.
Although Congress has stipulated that federal credit unions must operate under capital
rules comparable to those governing banks, this has not been implemented. About half
of all credit unions are allowed to use “secondary” capital instruments generally barred
for banks. Credit unions that issue this capital fail at a rate that is 362 percent greater
than conservative institutions. Proposals to expand the use of these instruments thus
may increase overall solvency risk in the credit-union sector, exposing members and the
broader economy to risk.
2

•

Capital comparisons between credit unions and banks are often misleading due to
significant differences in the definition and resilience of the instruments permitted to
count as regulatory capital. Member/shareholder capital is critical to ensure risk-taking
incentive alignment, but this critical constraint is less meaningful at federal credit unions
which have considerably less capital for like-kind risk when compared to banks. Pending
changes to the definition of credit-union capital would further erode capital resilience in
comparison to banks and global norms.

•

During the 2007-09 great financial crisis, credit unions received direct federal assistance –
i.e., the sector was bailed out. Indirect assistance – e.g., regulatory acceptance of
insufficient capital – also supported a sector then under acute stress.

•

Policy options to ensure that credit unions adhere to their mission and remain an
important part of the U.S. financial system include mandating the transparency necessary
to assess the extent to which credit unions serve persons of small means with provident
and productive financial products. Transparency should then be supplemented with
effective enforcement so that credit unions that adhere to their statutory mission are
differentiated from those that, while enjoying significant tax and regulatory advantages,
nonetheless use these benefits for executive compensation, expansion, or other
objectives that – absent mission enforcement – may be incompatible with mission
adherence.

•

Additional mission-adherence controls may also be warranted, especially for low-income
credit unions which enjoy additional benefits intended to ensure service to truly lowincome households. Mandatory income targeting is one option, as are tighter productand-service controls to align credit-union offerings with statutory restrictions.

•

However, even these mission-adherence improvements will not enhance economic
equality if credit unions fail to operate safely across the entire business and financial
cycle. It is thus especially important that credit unions repay their rewards by
demonstrable resilience under stress since low-and-moderate income households are
likely to be those most urgently in need of financial services during periods of economic
stress. NCUA safety-and-soundness rules that are now considerably more relaxed than
those applicable to like-kind banks may thus require significant revision.
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I. Introduction
The United States has a long history of financial institutions that are chartered to do good that over time
morph into companies focused principally on personal or corporate enrichment, sometimes doing very,
very well by themselves no matter the risk to others.3 The building-and-loan associations of the early
1900s intended to help low-income households that became savings-and-loans by the 1980s and caused
what was then the worst U.S. financial crisis since the 1930s are one such case. Another is that of Fannie
Mae and Freddie Mac, now well-known examples of public-purpose companies that failed with disastrous
effect in what is now known as the great financial crisis of 2007-09. A less well-known, but still apposite,
case is that of the National Cooperative Bank, which was chartered by Congress in 1978 to lend to farmers’
cooperatives and the student-led ones that were then all the rage. By 1986, the Co-Op Bank had selfprivatized to focus on luxury cooperative apartments and fast-food franchises.
All of these cases are in one way or another betrayals of public trust that analysts less emotionally call
“charter arbitrage.” Granted benefits Congress considers critical to achieving a public purpose, companies
sometimes quickly turn these benefits to personal advantage. Once the U.S. might have been able to
afford charter arbitrage much as many might nonetheless abhor it. Now, with economic inequality at
levels scarcely seen since the Gilded Age and government spending under sharp constraints, the U.S. may
not have the luxury of allowing private companies to use public wealth subsidies for personal gain. It is
thus timely, if not also urgent, to review the extent to which U.S. credit unions – founded on an economicequality mission and still granted significant benefits to achieve it – continue to adhere to their initial, lofty
goals.
In the midst of the Great Depression, widespread economic suffering led Congress in 1934 to give credit
unions a federal charter premised on a mission to serve persons of “small means.”4 In 1937,5 a federal tax
exemption and other benefits were added to the charter to make it still more likely that persons then not
served by traditional lenders could obtain equality-essential financial services. Although some closely-held
companies are not subject to federal taxation at the company level, corporate profits pass through to
owners and thus are ultimately taxed; no such pass throughs apply to credit unions. By 2019, the credit
unions’ regulators and in some instances Congress have redefined the mission to allow even wealthmanagement services, vacation-home lending, commercial lending far beyond small businesses, and even
financing for private aircraft, jet-skis, and other “toys” as several credit unions describe them.6 This is
3
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despite Congress explicitly stating that lending restrictions contained within the Credit Union Membership
Access Act7 “are intended to ensure that credit unions continue to fulfill their specified mission of meeting
the credit and savings needs of consumers, especially persons of modest means, through an emphasis on
consumer rather than business loans.”8
What was once a small, cooperative industry has thus grown to become a major force in U.S. consumer
finance. It is with this background in mind that this paper assesses the extent to which U.S. credit unions
adhere to the charters granted to them by Congress so that the benefits provided in return indeed remedy
U.S. economic inequality to the greatest extent possible.
The question of equality banking is as urgent in 2019 as it was in 1934. In 2019, the United States is by
many measures in an even more grave economic-equality crisis. The median net worth of persons in the
bottom quintile of the income distribution – all of whom are of “small means,” i.e. earn less than fifty
percent of median income – declined by almost forty percent between 2001 and 2016, taking inflation into
account. Now, it’s only $6,500.9 Although small-means household median income is up 8.6 percent over
this same period, the real-dollar value of this increase is only $1,200, bringing bottom quintile median
income in 2016 to a paltry $15,100.10 Those of moderate means aren’t fairing much better – over this
same period, those in the second quintile, all of whom earn less than eighty percent of median income,
saw their median income decline 4.8 percent11 and their median wealth drop a stunning 36.3 percent.12
Given these distressing equality facts, it is surely reasonable to analyze the extent to which companies
meet their Congressional mandate to serve those with small means when they are, like credit unions,
backed by a $24 billion federal tax benefit (measured over ten years),13 a deposit-insurance system and
unique liquidity fund backed by the U.S. Treasury, access to the Federal Reserve, and the ability to draw
loans from another taxpayer-backed entity, the Federal Home Loan Banks. Although much attention has
been paid to credit-union competitiveness related to these taxpayer benefits, it has been a decade since a
national community group questioned the extent to which U.S. credit unions adhere to their chartered
mission14 and more than that since the U.S. Government Accountability Office (GAO) assessed the
regulatory framework established by the National Credit Union Administration (NCUA) from an economic-
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FRB, Survey of Consumer Finances 2016 Chartbook, 43 (October 16, 2017), available at
https://www.federalreserve.gov/econres/files/BulletinCharts.pdf.
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Ibid. at 7.
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Perspectives: Fiscal Year 2020 Budget of the U.S. Government, 175 (March, 2019), available at
https://www.whitehouse.gov/wp-content/uploads/2019/03/spec-fy2020.pdf.
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available at https://ncrc.org/wp-content/uploads/2009/09/creditunionreport090309.pdf.
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equality perspective.15 Academic literature on credit unions is scarce and generally focused on the extent
to which the federal tax exemption is warranted.
This paper contributes to this literature and to public discussion by analyzing the history, mission, and
structure of the U.S. credit-union industry as of 2019. It assesses current data to evaluate the extent to
which the combination of the current credit-union business model and applicable regulation results in a
sector that continues to adhere to the public mission on which numerous federal advantages are premised.
We find that credit-union members are disproportionately middle- and upper-income households and that
many lending services put vulnerable households at risk of unaffordable indebtedness instead of creating a
solid foundation for long-term wealth accumulation. Surprisingly, those credit unions that are premised on
service exclusively to low-income households, and thus receive additional charter benefits, not only mostly
serve those with higher incomes, but also principally provide subprime automobile lending with
disproportionately high default rates.
Chastened by the great financial crisis, the NCUA has added new controls to the federal credit-union
prudential framework, but significant differences exist between it and those set by global and U.S.
regulators for other financial institutions. To the extent charter arbitrage is powered by regulatory
arbitrage – i.e., the ability to gain market share due to less stringent safety-and-soundness rules – a
mission-focused financial institution may well stray still farther from its charter and do so at grave risk.
When an institution is expressly chartered to serve people of small means and is owned by members, then
risks may have particularly destructive impact on the households that can afford them the least.
This paper thus also assesses the structure of current credit-union prudential regulation, differences
between established banking precedent, reasons for any such differences, and potential risks. Although
credit unions individually and perhaps even in aggregate may be too small to present systemic risk, the U.S.
learned during the great financial crisis that stressed markets can take flight when even a very small
company falters (e.g., the Reserve Primary Fund16). As a result, systemic-risk considerations are also
addressed. A financial institution may appear to adhere to its mission, but if it does so at risk of failure,
then any short-term gains in credit availability for small-means households will be very costly in terms of
longer-term loss to these same households. Equality risks are exacerbated if the products offered to
vulnerable households are unduly costly, they belong to a financial institution that fails, or if failures in
aggregate lead to macroeconomic shock and thus also to increased unemployment and lost savings. A
financial institution’s equality impact must thus be judged not only by its ostensible mission, but also by
the extent to which it can safely execute on that mission over the business and financial cycle.

15

Government Accountability Office (GAO), “Credit Unions: Greater Transparency Needed on Who Credit Unions
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II. The Credit Union Promise
If the U.S. were more equal, then the question of credit-union mission adherence could be deemed as a
case of competitive sour grapes reminiscent of many instances in which a struggling sector blames the
success of its competitors on seemingly-unfair advantages gained by virtue of charter or regulatory
arbitrage. However, the U.S. is of course far from equal and sure to get still more so if well-priced deposit,
loan, and advisory services are hard for vulnerable households to obtain close to home over both their own
life cycle and that of the U.S. macroeconomy and financial system. Private-sector companies can of course
choose with whom they do business, but private-sector companies operating under rules mandating a
mission have a higher duty, not to mention a legal obligation,17 to offer products targeted to those who
need them the most on terms that protect these customers to the greatest possible extent. Before turning
to whether credit unions meet this mission, it is thus first important to establish that they have one and to
define its obligations.

A. Origins and Mission Focus
1. Credit-Union Mission
Credit unions began in concert with other non-traditional banking organizations during the Progressive
Era at the turn of the 20th century, a time of acute financial-stability stress that eventually led to the
establishment not only of these non-traditional banks, but also of the Federal Reserve in 1913 to
prevent the violent boom-bust cycles that do the most damage then and now to those who can afford it
the least. Following informal lending associations that now would be called “microfinance” organized
by cooperatives of farmers and workers, the first credit union is generally considered to have been
established in 1908 – one year after the 1907 crash.18
The concept behind credit unions is comparable to that of another progressive alternative bank, the
“Morris Bank,” which posited credit decisions on the support given the applicant by members of his
(less usually her) community.19 However, unlike Morris Banks – which were formal organizations –
credit unions were cooperatives founded by members with a “common bond” (e.g., a shared workplace)
who took deposits only from members, lent only to members on only members’ advice, were governed
only by members on a one-man, one-vote principle, and returned earnings to members in the form of
interest on deposits (known as “shares”). By 1932, the average credit union had only 187 members.20
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Today, the average number of credit union members is 21,429,21 with the largest credit union – Navy
Federal – serving 8.4 million members.22
Although small, credit unions as the Depression began joined with other non-traditional banks founded
on collective credit-risk assessment to provide equality-essential credit not available from traditional,
collateral-focused banks or traditional lenders. As a result, Congress enacted and Franklin D. Roosevelt
in 1934 signed into law the Federal Credit Union Act.23 To this day, the law echoes many themes of the
Progressive Era that not only resonate now, but also have significant impact on our understanding of
equality-enhancing finance.
In addition to the mandate that credit unions serve individuals of “small means,” the law also then and
now mandates that credit be for “provident or productive purposes.” This term is consistent with the
overall focus of cooperative banking in the early 20th century which focused on promoting what was
then called thrift, but which we now think of as wealth accumulation for people of modest means.
Although it may seem anachronistic to talk about “thrift,” ample evidence exists that the U.S. has
become increasingly unequal because households are so mired in debt to finance increasingly
unaffordable consumption that it has become impossible for all but the highest-income households to
acquire the wealth needed for day-to-day financial resilience, let alone a secure future for themselves
and their children.24 It is increasingly well known that four in ten American adults – about 100 million
people – have less than $400 saved against the unexpected.25 Less known and even more alarming is
that forty percent of the population may be no more than one paycheck away from poverty.26 No
wonder, then, that 24 percent of American adults – and 36 percent of those with family income below
$40,000 – skipped medical treatment that they simply could not afford in 2018.27 Clearly, secure
financial institutions that safeguard the scant savings of persons of small means and then transform
these funds into low-cost lending for long-term family security are as essential in 2019 as in 1934.
Some relatively recent research focused on the modern credit-union industry assesses the extent to
which it complies with its small-means mission; less studied is the extent to which it also provides
equality-essential financial intermediation in compliance with the “provident or productive” mandate.
This term is not defined in the 1934 Act, nor does the NCUA define it in its descriptions of the credit-
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union’s mission on its website or in any other substantive way. In the context of regulations governing
member business loans (MBLs),28 the NCUA refers to “productive” activities solely with regard to
allowing certain risks that do not clearly comport with the charter on grounds that they make the credit
union itself more “productive.”29 This appears to mistake business efficiency with productivity, which is
best understood as “the output per unit of input.”30 This definition means that productivity is measured
by how much gain is achieved for how much effort; in a credit union’s terms, this means how much
return a member receives in terms of increased economic wealth in return for his or her savings or the
cost of obtaining a loan. Efficiency is not productivity although it contributes to it. Efficiency thus is
valued, but all financial institutions seek to operate efficiently; what distinguishes the 1934 charter and
thus the credit-union mission is the emphasis also on member protection and long-term reward.
2. Credit-Union Business Model
In the absence of sophisticated credit-underwriting techniques and because credit-union founding
members knew the benefit of what we now call “character” lending, many cooperative banks carefully
screened not only members, but also loan purposes independent of likely repayment capability to
ensure that member funds enhance family well-being. This may now seem paternalistic, but the law31
continues to require it because the cooperative construct puts others at risk for each member’s
decisions. Intemperate members thus jeopardize the well-being of the group as a whole unless creditunion members recognize low-risk lending that eludes more anonymous underwriting techniques and
those distanced from the community and its needs.
Indeed, as credit-underwriting practices evolved and shared interests diminished at increasingly larger
banks, Congress stipulated an increasingly demanding federal regulatory framework for insured
depositories enjoying either a state or federal banking charter. This essentially substitutes a regulator’s
judgment for that of the members or shareholders of a financial institution, often considerably less well.
However, as we shall see, there are considerable differences between the regulatory structure now
governing banks and credit unions, differences which make it even less likely that regulatory judgment
in the absence of effective internal controls suffices to protect vulnerable members and households.
Reflecting the demonstrable prudential value of enforceable shared interests, another critical chartermission provision of the Federal Credit Union Act specifies that the initial members of a new credit
union acknowledge that the credit union upon establishment will be “made to enable such persons [i.e.,
those with small means] to avail themselves of the advantages of this charter.”32 By this reading, all
credit unions must be only for persons of small means and established to provide provident and
productive financial services, not to engage in higher-risk, higher-cost consumption financing that could
lead to the indebtedness borrowers with small means might find difficult to repay, especially under
stress. It would also appear to be a fundamental violation of the intent of the charter for credit unions
28

NCUA Member Business Loans; Commercial Lending, 12. C.F.R. § 723 (2018), available at
https://www.govinfo.gov/content/pkg/CFR-2018-title12-vol7/pdf/CFR-2018-title12-vol7-part723.pdf.
29
NCUA Member Business Loans; Commercial Lending, 12 C.F.R. §§ 701, 723, and 741, 81 Fed. Reg. 13530, 13549
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to provide financing for middle- or upper-class households and the discretionary consumption (e.g.,
private aircraft) they may choose to purchase.
The law stipulating a small-means, provident and productive purpose is in effect de jure today and
remained largely intact de facto for the first forty years after formalization of the charter in 1934.
However, as credit underwriting and financial-service delivery evolved, credit unions were challenged
by other lenders reaching into low-and-moderate income (LMI) households. These lenders were able to
judge credit risk – or at least they hoped so – without reference to an individual borrower’s character,
but instead by quantifying the borrower’s ability to repay based on seemingly objective measures
and/or the collateral available to make good on a loan if times got hard. These lenders were powered
by innovations such as credit scores and the development of products such as credit cards and the
secondary mortgage market, with these tools also permitting cross-subsidization of higher-risk
borrowers with small means across pools of other borrowers with more likely repayment capacity at
least as measured by these new models of credit-risk underwriting. In concert with these financialproduct and technology changes also came a new product – home equity lines of credit (HELOCs) – that
reduced the need of households to take out personal loans to finance personal consumption such as the
unsecured personal loans for identified, provident purposes that once constituted the bulk of creditunion lending.
3. Mission Transformation
To meet these profitability challenges, credit unions and their regulatory framework dramatically
evolved from a tightly-focused charter premised on a common bond of member affiliation and a limited
class of provident, productive offerings. By the late 1960s, credit unions struggled to survive against
companies that provided competitive financial services to LMI households, taking on undue risk that put
their charters – not to mention their members – at grave risk. As a result, Congress in 1970
implemented a federal insurance backstop for credit unions,33 also beginning to modernize credit-union
federal regulation by transferring what little prudential supervision there had been under the Social
Security Administration to a newly-created NCUA.34
According to a Federal Reserve Bank of Richmond study,35 credit unions in the late 1960s opposed
creation of the National Credit Union Share Insurance Fund (NCUSIF) because they thought it would add
unnecessary cost. It may well have done so given the still-formidable ability of common-bond members
in well-managed credit unions to pressure others to repay their loans at the time. However, with the
creation of the NCUSIF, this pressure diminished, leading the Richmond Fed study to conclude that
federal deposit insurance undermined the incentive of members with funds at stake to continue
effective character-lending discipline. Reflecting this transformation, the common-bond constraint
began to erode in 1982, when single-bond credit unions were allowed to draw members from other
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groups.36 By 1998, this decision was invalidated by the Supreme Court.37 Congress then quickly
reversed course, enacting the Credit Union Membership Access Act,38 which authorized a single credit
union to serve multiple groups under certain restrictions.
A “community” charter for credit unions also exists, disposing of the concept of common bond in favor
of affiliation by virtue of geographic location. Community credit unions now serve customers without
any other bond beyond the fact that they all live in a city as large as Los Angeles or a single state such as
California.39 Several credit unions – e.g., the $24.5 billion PenFed – now also have nationwide charters
that permit operation without any regard to geography as long as nominal common-bond criteria are
met. Low-income credit unions (LICUs) are also now allowed to offer some services without regard to
common bond or even community location, including to nonmembers.40 However, as we shall see,
these LICUs – which now hold over $540 billion in assets41 – raise numerous questions about the extent
to which they in fact advance the industry’s express equality mission. Federal Reserve research42 has
found that they mostly make subprime auto loans with higher default probability; as a result, lowincome credit unions may not only fail to increase urgently-needed financial services for low-income
households, but also violate the “provident or productive” charter requirement.
Diversified product offerings have also combined with relaxed common bonds to fuel the growth
evident in the modern credit-union industry described below.43 The industry won the power to offer
residential-mortgage loans in 1977,44 began to engage in credit-card lending as these products
developed, and in recent years has been granted sharply expanded business-lending powers.45
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B. Sector Analysis
As demonstrated above, the U.S. credit-union sector has been transformed since its origins in the 1930s
and, indeed, even since the NCUA expanded the common bond in 1998. According to the most recent data
from the Credit Union National Association (CUNA), the U.S. has 5,572 credit unions with a total
membership of 119.4 million members.46 The average size of a U.S. credit union now is $275 million in
assets,47 but 308 credit unions had assets over $1 billion as of year-end 2018.48 The largest credit union,
Navy Federal, now has assets exceeding $103 billion.49 The top ten credit unions by asset size had $250.6
billion in assets at year-end 2018,50 comprising 17 percent of the $1.48 trillion in assets then held by U.S.
credit unions.51 U.S. credit-union assets now exceed $1.53 trillion.52
Much of this growth has occurred since 2005 despite the interruption caused by the 2007-09 financial
crisis; credit-union deposits have expanded 108 percent since 2005, now comprising 9.2 percent of all
federally-insured deposits.53
We will turn shortly to the question of the extent to which credit unions make the equality contribution
promised by so large a presence in the U.S. consumer-finance sector under so binding a charter. However,
it is important to put this analysis in the context of the business model credit unions have developed as
they balance the business imperative of profitability with the charter demand for an equality purpose.
Credit unions are not publicly-traded entities; instead, they are member-owned. However, just as bank
customers have many options among which to select for the best financial offer, so too do credit-union
members. Once credit-union members would have selected only the credit union they jointly owned due
to the strength of the common bond. Now, with credit unions making it easy to join a credit union with as
little as a $17 contribution to a designated nonprofit54 or by providing complementary memberships to
organizations that allow one to meet common-bond criteria,55 credit union members are often just as
bottom-line focused as those at banks large and small. Credit unions must thus pay members the highest
possible amount on deposits/shares in order to provide members with the largest possible return,
increasing credit-union funding costs in ways that have demonstrably altered their asset composition in
favor of riskier and less-mission focused exposures.
Although the overall business model of U.S. credit unions is best compared to that of community banks
(i.e., generally those with assets below $10 billion), there are significant differences due to variations in the
nature of binding constraints such as capital regulation. Thus, while both credit unions and banks focus on
46
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consumer finance when looked at in broad terms, they do so very differently and with sharp variations in
the rate of return afforded by the mix of what may be costly regulation and/or what are allowed to be
expansive product offerings.
An analysis of credit-union versus community-bank models56 finds that the majority of credit unions are,
like smaller banks, focused on financial intermediation – i.e., gathering deposits and making loans.
However, this analysis does not differentiate also by regulatory restrictions, the approach taken by
numerous studies of credit unions, including one from the Federal Reserve Bank of Philadelphia directly
comparing credit unions to community banks.57 The impact of regulation on the business model is
apparent not only in the detailed discussion below, but also in the accelerating trend in which credit unions
are actually acquiring community banks and saving associations.58 In these transactions, a credit union
generally gets a base of new members that were formerly bank customers – clear evidence of the limited
constraint now imposed by the common bond – and acquires deposits and loans also compatible with
credit-union restrictions – clear indication again that these are not binding in comparison with those of a
bank. The currency with which the credit union is able to accomplish the acquisition for greater value
beyond simple growth comes from the very different regulatory framework governing credit unions versus
banks. Quite simply, the lower-cost regulatory framework (see below) makes it possible to do the same
business with the same customers at greater return – if also at greater risk.
The value of the credit-union charter is also evident in the chart below. It shows that credit unions have
grown considerably faster than small banks since the 2008 financial crisis. Even more surprising given the
different business models and assertions about “Wall Street” bank dominance, credit unions have also
surpassed the growth rate of the largest banks, as shown below.
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Annual Asset Growth Rates, 2014-2018
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Source: Credit Union growth rates are gathered from the NCUA’s 2018 Annual Report; Bank growth rates are
calculated using data from FDIC Quarterly Banking Profiles. “Small Banks” are those with assets totaling less than $10
billion; “Large Banks” are those with assets totaling $10 billion or greater.

This sharp growth is surprising given the general view that modern banking requires the economies of scale
possible only at large financial-services firms. While credit unions had a unique market edge due to the
common bond during the period when banks did not serve LMI customers, credit scoring and other
modern underwriting techniques have dramatically reduced the obstacles to measuring the credit risk of
most households. Assets such as credit-card loans have also created ways to cross-subsidize risks across a
broad range of borrowers in a loan portfolio as long as the portfolio is large enough. One study believes
that credit-union growth is due principally to the industry’s ability to diversify into additional services –
e.g., automobile loans – not otherwise served by commercial banks likely due to capital and risk constraints
under applicable bank regulation.59 A Federal Reserve Bank of Richmond study60 also notes that the
establishment of the NCUSIF in 1970 eliminated the need for a common-bond tie to permit members to
assess the risk of placing funds with a credit union, making the decision to do so the simple business one
cited above. Studies such as the one in 2006 from the GAO61 and a subsequent one by a communityadvocacy group62 find that credit unions generally pay a bit more for savings and checking deposits than
community banks, with this is likely due to their exemption from federal taxes and broader efficiencies
resulting from exemptions from costly safety-and-soundness rules discussed in more detail below.
59
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III. Do Credit Unions Serve Small-Means Households?
$1.53 trillion is a lot of assets that could do a tremendous amount of good for persons of small means. Are
these the Americans whom credit unions serve?
The NCUA website provides virtually no information on this critical question, thus affording no actual
insight into how the agency evaluates the extent to which credit unions serve small-means households or,
as the NCUA prefers to call them, households of “modest means.” After considering a pilot program in the
early 2000s, the NCUA abandoned any effort to track these mission-critical data. Although it is unusual for
regulators to defer to regulated institutions on statutory matters, the NCUA apparently concurred with a
commission comprised of the industry which concluded that:
The Commission is of the strong opinion that supervisory
authorities must limit their activities to those related to safety
and soundness and compliance with applicable laws and
regulations. In particular, it is not the responsibility of regulatory
authorities to define, direct, or examine the social mission of
credit unions. That is the responsibility of each credit union’s
board of directors.63

The NCUA does not make it clear why the agency discarded its statutory standard in favor of the “modestmeans” criterion or the commonly-accepted definition of low-and-moderate income households that has
come into widespread use by policy-makers, economists, and the banking agencies. The NCUA’s definition
of modest means is expansive, with the chair of the agency in 2005 telling the House Ways & Means
Committee that she thought everyone in the hearing room – Members of Congress and lobbyists included
– met the modest-means criterion.64
The agency’s definition of “low income” is particularly problematic in comparison to established norms.
Under the NCUA’s current rules,65 a “low-income” member is anyone with a family income below the
greater of eighty percent of the relevant area or the national median income. However, most
methodologies66 define low-income households as those with incomes below fifty percent of the
applicable median. Low-and-moderate income thresholds may go as high as eighty percent, but then of
course these households are no longer all “low-income” – they are also those with modest means and thus
the only ones eligible for membership in any credit union were the NCUA’s criteria enforced.
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Further, the “greater-of” approach to calculating “low” income – i.e., the greater of regional or national
median income – means that families with incomes well above median in a low-income area nonetheless
qualify as low-income for NCUA purposes even though they are affluent under regional norms. Indeed, the
definition of “low-income” is so expansive that a community credit union with a low-income designation in
an affluent area such as one in Stamford, Connecticut67 is allowed to serve towns that are among the
wealthiest in the nation, if not the world (e.g., Greenwich in the case of this particular credit union). The
NCUA’s current definition of “low-income member” also includes students – all students, not just those
from lower-income families or those receiving financial aid. Judged by this measure, large swaths of Palo
Alto qualify as low-income communities given all the Stanford students.
NCUA standards thus appear designed to maximize credit-union membership, not to ensure adherence to
the statutory small-means mission. As shall be shown below, the agency’s idiosyncratic definition of “low
income” may undermine the focus of this preferential designation of “low-income credit unions” (LICUs),
the number of which exploded after the NCUA decided on its generous definition of “low-income” in
2008.68

A. Mission Performance
It is of course possible that credit unions, including large ones, comply with the industry’s statutory mission
despite NCUA’s apparent refusal to measure it as other agencies do or to enforce this. However,
independent data confirm that the industry falls short of banks in serving LMI households as these are
usually defined. Even though banks do not enjoy a tax exemption or regulatory benefits premised on
providing banking to small-means households, they were found by the GAO in 2006 and the National
Community Reinvestment Coalition (NCRC)69 in 2009 to do a demonstrably better job at it. This is likely
due to the fact that banks come under an equality mission mandate, the Community Reinvestment Act
(CRA),70 to which regulators hold them accountable and for which non-compliance penalties are enforced.
When enacted in 1977 and ever since, the CRA’s rationale rests on the benefits financial institutions
receive when they are allowed to accept funds backed by federal deposit insurance. CRA measures LMI
lending and investment so that insured deposits gathered from these communities are deployed in them to
the greatest extent possible commensurate with safety and soundness.71 Reflecting the proven
importance of the CRA to increasing credit availability and other banking services to LMI communities, the
Treasury Department in 2018 recommended that the Act be expanded also to cover nonbank mortgage
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companies even though these are not eligible to accept insured deposits.72 This may seem surprising given
the Trump Administration’s general aversion to mandatory community-development initiatives, but the
Treasury Department recognized the importance of mandates and measurements, as well as the
importance of equality-essential financial product offerings.
Although the CRA’s logic clearly applies to credit unions which have enjoyed federal deposit insurance
since 1970, the industry has fiercely rejected any measurement of or accountability for its statutory
mission. Indeed, when recent legislation was introduced without the CRA mandate for credit unions
included in an earlier draft, an industry trade association said that, “Subjecting credit unions to CRA
requirements would require them to shift resources away from increasing access to responsible financial
products in order to satisfy additional compliance demands. That result would frustrate, rather than
benefit, the objectives of increasing access to credit and capital in underserved communities.”73 While CRA
does in fact involve compliance burden – perhaps accounting for the better performance of banks in
serving LMI communities – the burden would not appear to outweigh the mission benefits. Indeed, a CRAlike standard would likely be little more than a small reporting burden to credit unions if they served lowand-moderate income families and focused their activities on those advantageous to persons of small
means and their communities.
The burden credit unions fear may well arise because NCUA rules allow credit unions to serve higherincome households with a wide array of financial products. As noted, the NCUA does not know if members
are indeed of small or even modest means as these are usually measured; its rules authorize membership
for a far wider swath of households even when specific benefits are targeted to “low-income” families.
Further, credit-union offerings are not consistent with those for which banks usually receive CRA credit.
The CRA challenge for credit unions is evident in the most recent analysis of credit-union mission
compliance from a 2017 Federal Reserve Bank of Philadelphia paper.74 Comparing credit unions to
community banks shows that credit unions and banks make similar mortgages principally to middle-income
borrowers – not those of small or even “modest” means.75 Credit unions do make a slightly larger portion
of their loans in LMI census tracts,76 but credit unions reject a larger proportion of applicants in LMI census
tracts and make safer loans than banks of all sizes. This suggests to the Federal Reserve researchers that
credit unions are lending to the often-significant proportion of applicants who, while residing in LMI census
tracts, have higher incomes. This is not surprising given that the NCUA has found that middle- and upper-
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income households are a far larger share of credit-union members than low- and/or moderate-income
ones.77
Notably, the NCRC also found that credit unions are more likely to deny mortgage loans to AfricanAmerican households than to white borrowers with similar credit-risk profiles. Credit unions also generally
serve a higher-income customer base than community banks.78
In addition to mortgages, credit unions make auto loans, accounting for about 25 percent of the national
market as of 2016.79 Credit-union auto borrowers generally have lower credit scores and receive longerterm, and thus lower-cost loans compared to those who borrow from small and mid-sized banks.80
However, credit-union delinquencies are lower than those for banks, suggesting to researchers that auto
lending may be an area in which the common bond – i.e., the direct relationship with the borrower –
permits more equality-advantageous lending.81 It is not clear how these data will fare as very large credit
unions such as PenFed expand into auto lending with campaigns aimed at any and all households
facilitated by “membership” terms that are in essence a one-time “charitable” contribution.82
Notably, credit unions are found to do better than banks in terms of the rates they pay to members on
deposits.83 It appears that credit unions pass along three-quarters of the cost benefits resulting from their
federal income tax exemption, reserving the remaining subsidy for operations and, surprisingly, also to pay
for investment losses on riskier holdings than banks may be willing or allowed by their regulators to
acquire.84 Despite the high percentage found to benefit members, it is unclear if this subsidy benefit
supports the credit unions’ statutory mission since, as noted, most members are middle- or upper-income
households, not those with small means as these are usually measured.

B. Low-Income Credit Unions
It would seem redundant to establish a special-purpose designation for credit unions to serve low-income
households given the statutory demand that the NCUA ensure that all credit unions focus on persons of
77
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small means. However, perhaps due to the increasingly generous definition of low-income and expansion
of the credit-union product suite, Congress approved amendments to the Federal Credit Union Act in
197085 to authorize a special-purpose designation for “low-income credit unions” (LICUs). LICUs were then
allowed to accept non-member deposits from any source, offer secondary capital accounts, and receive an
exemption from business lending limits, in addition to obtaining grants and consulting services from the
NCUA. NCUA Chairman Hood recently requested that Congress further loosen what remains of these
restrictions, asking for statutory authority allowing credit unions to serve underserved areas without
requiring them to be local communities as well as explicit authority for “web-based” communities as a
basis for a credit union charter.86 In 1993, the NCUA also made it far easier for a credit union to become an
LICU by specifying that only more than a bare majority of members is needed to meet “low-income”
eligibility criteria.87 As noted, NCUA now also provides a very generous definition of who is a “low-income”
member.88
Unsurprisingly, LICUs have become a popular designation in light of all the benefits added to those already
provided to all federal credit unions. In the eight years between the expanded definition of “low-income”
in 2008 and 2016, LICUs grew almost 800 percent.89 As of year-end 2018, LICUs now hold $542.4 billion90
or 38 percent of total credit-union assets.
LICUs have thus become a major financial force. Are they a force for the good of low-income members and
their communities? Despite increasing U.S. inequality and greater demand for financial services targeted
at truly low-income households, the record of LICUs as a charter class is problematic.
According to an analysis from the Federal Reserve Bank of Philadelphia,91 LICUs do not appear to provide
new credit beyond that already available from banks, but instead replace community banks; the study
concludes that some LICU activities are the “mirror” image of business lost by community banks over the
time period examined.92 Further, as LICUs grew, they also became formidable competitors in subprime
auto lending. This might seem helpful to low-income households given the importance of an automobile
to get to work or to address other responsibilities. However, LICUs and the nonbank lenders that
competed with them focused their activities largely on the riskiest quartile of the auto-lending market.
Perhaps unsurprisingly, non-performing loans also ratcheted up as LICUs grew, leading the Federal Reserve
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researchers to conclude that LICU activities may be “socially-inefficient”93 – i.e., put vulnerable households
at risk of unsustainable debt and thus worsen already-grave economic inequality.
Better regulation might, the study concludes, have permitted credit expansion in concert with improved
equality. Clearly, LICUs did not step in for affordable-housing finance, start-up small businesses, or firsttime mortgages, or for community-development lending to supplement that already offered by banks,
which, the Federal Reserve research concludes, failed more often in LICU market areas.

C. Common-Bond Membership
The question of the extent to which credit unions comply with meaningful common bonds is currently
before the courts in connection with the most recent NCUA decision in this area.94 However, leaving aside
the question of what Congress may have allowed, numerous aspects of recent NCUA decisions warrant
examination in terms of the extent to which credit unions support households of small means and the
communities in which they live.
As noted above, credit unions were chartered and are still intended to provide unique equality benefits by
virtue of a common bond that creates and then reinforces a cooperative interest in member well-being.
The NCUA’s standards are thus meant to define “field of membership” for purposes of satisfying the
common-bond objective. Originally, fields of membership had to have a single common bond – i.e.,
membership in a single organization or employment at a single company. Over time, the NCUA and in
some cases, statutory change expanded this traditional construct to permit “multiple” common bonds –
i.e., fields of membership with more than one group. Now, “community” credit unions may serve anyone
in a “well-defined local community, neighborhood, or rural district,”95 and the NCUA has also authorized
the low-income credit unions with far broader membership fields described above.
The gradual liberalization of common bonds is controversial, with the GAO opining in 200696 that
community credit unions serving areas as large as all of Los Angeles do not clearly support the small-means
mission. Even so, the population limit setting a “local community” continued to be generously interpreted
by the NCUA, with the agency even proposing to expand the common bond to areas of up to ten million
inhabitants without any other restrictions or focus.97 At least one credit union now also has acquired a
nationwide charter without limitations by acquiring a failing credit union.98
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The NCUA’s latest definition of the common bond for federally-chartered credit unions99 also relies on a
credit union’s “narrative description” of an area in order to deem it a community suitable to establish a
single field of membership. It is notable that banks may not provide their regulators with a story about
their CRA performance but must instead provide extensive data supporting the extent to which loans and
investments are made to LMI households and to community-development activities. Pending revisions to
CRA regulation100 do not contemplate any such relaxation of current bank regulation.
Another contrast between the CRA responsibilities banks must meet and the way common bonds are set is
that applicable NCUA regulation101 permits a community to be defined as a “core” statistical area
surrounding – but not including – an urban core. Historically, lending that excluded urban areas has been
considered “redlining” – i.e., purposefully setting a business strategy to exclude communities a lender
thinks undesirable (e.g., racial or ethnic minorities). This matter is also pending in the courts, but even if it
is ultimately found legal, it may still prove adverse to ensuring equal access to credit for persons of small
means marooned in an urban area in the midst of wider prosperity.
The NCUA has also defined rural areas so generously that entire states – e.g., Alaska, North Dakota, South
Dakota, Vermont, and Wyoming – are deemed single communities that may be subsumed in a common
bond.102 Again, this approach does not constrain a credit union then from serving only the wealthiest
households in a state, engaging in business lending for projects such as resorts, or otherwise defining a
business model within a permissible common bond with little relation to persons of small means or the
“provident” lending also stipulated by law within the credit-union mission.
The NCUA most recently has proposed a new approach to credit-union executive compensation that would
appear to create still more incentives within credit unions to maximize profit, not purpose. In its advance
notice of proposed rulemaking (ANPR),103 the NCUA indicates that, “…the Board is seeking comment on
how to update the regulations so that credit unions can offer competitive compensation plans without
encouraging inappropriate risks, incentivizing bad loans, or negatively effecting safety and soundness.” No
mention is made of mission compliance, with much in the ANPR instead emphasizing the need for credit
unions to compete with other private companies to obtain the best executive talent.
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D. Provident and Productive Lending
In addition to the small-means mandate, the Federal Credit Union Act of 1934 to this day also states that a
credit union is to be organized “…for the purpose of promoting thrift among its members and creating a
source of credit for provident or productive purposes.”104 This purpose is at least as vital now as it was in
the Great Depression. Thrift is proving elusive for all too many households, meaning that simple
judgments about the extent to which a financial institution makes more loans to vulnerable households
tells one little about the extent to which credit enhances long-term wealth accumulation. A compensation
standard encouraging lending such as the one contemplated by the NCUA may thus not only distance
credit unions from small-means households, but emphasize lending growth at the expense of lending that
truly serves long-term wealth accumulation so that family means are small no more.
1. The Provident Mandate
Pursuant to the charter, it would appear that meeting the credit-union mission cannot be judged solely
on how many loans are given to small-means households; it must also be considered in light of whether
these loans contribute to wealth equality by improving the ability of small-means households to save for
or invest in a family’s future well-being. Indeed, more debt may well put households at immediate risk
of financial distress after just a small set-back.
A key measure of household financial resilience is the non-mortgage debt of households measured
against non-financial assets – i.e., how much credit card, student-loan, auto, and similar debt a
household has when measured against non-residential, liquid assets such as savings accounts or
investments. Looking at non-mortgage debt to non-financial non-residential assets – i.e., cars,
household goods, and other illiquid holdings – shows a jump from 38 percent in 1988 to over 100
percent as of the first quarter of 2018.105 Given that these households are far more likely to be lowerincome than those with financial assets, the magnitude of a debt bubble is instantly apparent. Clearly,
credit-union mission-compliance assessments based solely on how much debt is provided to members
may well do little but put already-vulnerable households in still greater danger of insolvency.
The nature of the debt bubble has also changed over time. Student debt has more than doubled since
2009,106 auto debt is up 76 percent since 2010,107 and many other forms of the short-term, high-cost
debt on which lower-income households rely for day-to-day survival are also up dramatically since the
financial crisis.
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Given these data, is the credit-union statutory objective of enhancing thrift and lending for provident
purposes achieved solely by underwriting new loans based on a borrower’s ability to repay yet another
obligation on a monthly or interest-only basis? Or, is the objective best met by offering above-market
returns on savings accounts, loan-consolidation products that reduce indebtedness over time, or
similar, innovative products? Is the “thrift” mission achieved with products such as the 100 percent
loan-to-value ratio mortgages now widely on offer from federal credit unions?108 Extensive research has
demonstrated the importance of homeowner equity as a source of wealth accumulation109 and as a vital
safeguard against foreclosure when house prices decline.110
As noted above, LICUs have a proven record of making automobile loans to vulnerable households with
high default rates. Clearly, this is neither provident nor productive lending, especially in the context of a
charter granted unique privileges to enhance low-income household prosperity. As we have also seen,
credit-union mortgage lending does not serve those most in need of sustainable financing that ensures
long-term home ownership.111
2. Do Credit Unions Increase Productivity?
What of the “productive” mission also established in the 1934 credit-union charter act? “Productive”
lending is not defined in the law nor is it mentioned in NCUA regulation beyond a brief discussion in
business-lending regulation that appears to confuse productive activities with those that enhance the
business efficiency of a credit union engaged in investment activities.112 Indeed, the business-lending
rule as a whole does not appear to have any mission focus, with the NCUA stating that it is intended to
give credit unions “greater flexibility and individual autonomy in safely and soundly providing
commercial and business loans….”113 The member business loan (MBL) rules thus dispense with an
array of mission-focused provisions to provide a “principles-based” framework allowing a wide range of
commercial-lending activities.114 At the same time, despite the mention of safety-and-soundness noted
above, the final rule eliminated or reduced prior restrictions such as loan limits and collateral
requirements. Credit unions may also engage in commercial-lending activities far afield from memberowned businesses – for example, they may purchase participations in loans originated by other
institutions regardless of the extent to which such loans support household thrift, productivity, or
108
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economic equality for families of small means.
Examples of equality-problematic lending include commercial real-estate development and housingfinance activities absent any connection to increasing the scant supply of affordable housing. Banks and
credit unions have found it sometimes difficult to find qualified appraisers to support non-residential
real estate activities, leading to a recommendation in the most recent regulatory review required by the
Economic Growth and Regulatory Paperwork Reduction Act (EGRPRA) to increase the threshold for
loans above which such an appraisal is required.115 In response, bank regulators raised this threshold to
$500,000.116 Not only has the NCUA proposed to raise its threshold for commercial real estate to $1
million, but it is also considering raising the appraisal threshold for residential property above the
current $250,000 standard.117 However, doing so could not only facilitate credit-union mortgage
finance for affluent households, but also make it still more likely. The current median U.S. home price is
$226,700,118 meaning that the current appraisal threshold already applies to higher-priced homes. In
fact, the U.S. median price is pushed up by very high-price housing in some major population centers.119
As a result, $250,000 is far above the median cost of a home in many of the areas most in need of
provident mortgage finance. In many states, the median house price is far lower than $226,700, with
the lowest median price – $97,300 – found in West Virginia.120
Further, the difference between the NCUA and bank-regulatory appraisal standards may lead
developers concerned about the rigor of an appraisal to prefer doing business with a credit union – i.e.,
the higher threshold may exacerbate regulatory arbitrage at long-term risk to financial stability. In
concert with liberal appraisal requirements, the more stringent safety-and-soundness standards applied
to banks may make it easier not only for credit unions to take on risk barred for banks, but also to do so
at greater return due to reduced capital or other prudential costs atop the earnings benefit of the
federal tax exemption. Higher-risk loans priced more advantageously due to these benefits could well
have equality benefits, especially when credit unions are careful to ensure that such loans are well
underwritten to protect themselves and borrowers who otherwise might have difficulty attracting
sustainable credit. However, the combination of high-risk lending without clear charter benefit and
lenient regulation is the reason that many institutions originally intended to advance equality have over
the decades failed at so much cost to themselves, their customers, and the financial system.
For example, the new risk-based capital rules discussed below are not yet in effect, meaning that there
are at present few express constraints on the ability of credit unions to stretch for yield or skirt prudentunderwriting constraints. However, even if the 2015 risk-based capital rules come into effect, then
115

Federal Financial Institutions Examination Council (FFIEC), Joint Report To Congress: Economic Growth and
Regulatory Paperwork Reduction Act, 31 (March, 2017), available at
https://www.ffiec.gov/pdf/2017_FFIEC_EGRPRA_Joint-Report_to_Congress.pdf.
116
OCC, FRB, and Federal Deposit Insurance Corporation (FDIC) Real Estate Appraisals, 12 C.F.R. §§ 34, 225, and 323,
83 Fed. Reg. 15019 (April 9, 2018), available at https://www.govinfo.gov/content/pkg/FR-2018-04-09/pdf/201806960.pdf.
117
NCUA Real Estate Appraisals NPR, 83 Fed. Reg. 49857 (October 3, 2018) (to be codified at 12 C.F.R. § 722),
available at https://www.govinfo.gov/content/pkg/FR-2018-10-03/pdf/2018-20946.pdf.
118
Zillow, “United States Home Prices & Values,” (March 31, 2019), accessed April 25, 2019, available at
https://www.zillow.com/home-values/.
119
Joint Center for Housing Studies of Harvard University (JCHS), The State of the Nation’s Housing 2018, (June 19,
2018), available at https://www.jchs.harvard.edu/research-areas/housing-markets-conditions-list.
120
Zillow, “United States Home Prices & Values,” op. cit.

24

differences between these rules and the broader supervisory framework applied to credit unions may
well give credit unions the “flexibility” and “autonomy” their regulator anticipates from broad businesslending powers. The extent to which this also leads to risk may be evident only after the U.S. economy
experiences renewed recession or still worse market stress, but many prior instances in which financial
institutions were allowed to self-regulate have ended very badly.
It is also unclear if some of the new activities authorized for credit unions meet the original “productive”
criterion even though they may be allowed by law or rule. MBLs may be land-development or
construction loans, loans secured by non-farm residential property (regardless of occupancy),
commercial real estate, farm loans and those for agriculture production, commercial-and-industrial
loans, unsecured business loans, or even unsecured revolving lines of credit for business purposes that
may never be repaid.121
This is not to say that small-business lending by credit unions, if meaningfully increased, would not be of
economic-equality value. Quite the contrary. Small businesses in general and start-up small business in
particular are critical to prosperity. As a Federal Reserve Bank of New York study notes,122 start-ups
account for 34 percent of all small businesses with employees – let alone start-ups with a lonely founder
working hard to get enough to hire a worker or two – and account for nearly all net new job creation.
Small start-ups are often seen as the most effective engine of net new job creation,123 although for the
first time since the 1970s, the number of small businesses fell in the years following the financial crisis
and still remains well below trend.124 Thus, the equality question is not whether MBLs authorized by
the NCUA should include small-business lending; the question posed by the rules cited above and the
lack of evidence provided by the NCUA is whether the sector’s member business loans in fact make the
urgent difference demanded by ever-worse U.S. income inequality.

IV. Credit-Union Regulation and Risk
As noted, the extent to which credit unions “earn” their federal tax exemption and related mission benefits
depends first on whether the industry meets the statutory demand for provident, productive lending to
small-means households. This is a necessary mission-compliance test, but still insufficient. It is also
important to assess the extent to which, even if the mission is met, it is then also met prudently so that
credit unions serve the most vulnerable households across the full business and financial-market cycle. It is
particularly important for institutions that focus on vulnerable households to ensure that sustainable
financial services are on offer even in severe-stress situations – i.e., counter-cyclically – as its customers are
the ones likely to be most desperate for support when an economy is in recession or worse.
In this section, we thus assess credit-union resilience under stress during the great financial crisis and the
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industry’s prospects in the event of a U.S. recession or even renewed financial crisis. All regulated financial
institutions of course should operate in the best interests of safety and soundness not only to prevent the
need for more taxpayer bail-outs, but also because of the damage the failure of even a small financial
institution may do to its community. When an institution is owned by its members and its members are of
only “small means,” then an institution’s failure does still more grievous damage to economic inequality.

A. Credit Unions and the Great Financial Crisis
The crash of 2007-09 has come to be called the “great financial crisis” or GFC in the literature wrestling
with causes, cures, and forecasts of crises to come. Although often seen as a crisis of giant financial
companies, the GFC’s origins also lie in problematic lending at companies far smaller than giant banks
and/or well outside the regulatory perimeter of pre-crisis safety-and-soundness regulation. Liquidity risk –
i.e., having short-term funding for long-term obligations – also toppled financial institutions large and
small, as did operational risk – internal-control, management, and systems failures that led to insufficient
resilience and buried risks.
The bulk of the macroeconomic damage done by the GFC may well have been wrought by giant bank and
non-bank companies with what economists call “negative externalities” – i.e., size and/or scope so great as
to ensure widespread damage in the wake of a company’s weakness or failure. However, there are also
negative externalities when small financial companies falter. These are evident in the GFC’s wake in the
damage done to homeowners who lost their homes and thus their main source of wealth, to small
businesses suddenly cut off from credit and thus from survival, to uninsured depositors, and to the small
communities that often depend on small financial institutions as critical providers of equality-essential
deposit and lending services. The GFC thus matters to public policy and economic inequality not only as it
manifested itself at giant financial companies, but also as it was experienced by small financial institutions
such as credit unions.
Because the GFC was a national crisis, the taxpayer rescue was provided to many small institutions that,
while under the radar, were also bailed out. For example, assistance in the form of Troubled Asset Relief
Program (TARP) capital support was provided to 67 U.S. credit unions, amounting to $91 million.125 The
industry also required an $11.21 billion direct backstop from the Treasury Department for the Share
Insurance Fund126 and an additional $10 billion draw from the Treasury at the height of the financial
crisis.127 During the crisis, the NCUA also had a $41 billion line of credit with the Treasury via the Federal
Financing Bank.128 These various Treasury backstops would have been still greater had the NCUA not
created a temporary waiver from capital requirements for corporate credit unions that permitted them to
operate in lieu of resolution.
Notably, the Share Insurance Fund is structured differently than the FDIC’s Deposit Insurance Fund (DIF).
Although insured depository institutions that are not credit unions pay premiums to the FDIC that are then
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solely the assets of the DIF, credit unions place “deposits” at the NCUSIF that are treated under law as
equity for the NCUSIF and at the same time as assets of the credit union. This allows credit unions to avoid
the balance-sheet cost of contributions to a federally-backed deposit insurance fund which has been a
longstanding cost against profitability for all other insured depository institutions, essentially subsidizing
the credit-union industry’s line of credit to the Treasury by permitting double-counting of depositinsurance coverage payments as if they are both ordinary assets (e.g., loans) and as equity in the Share
Insurance Fund, a riskless government entity.

B. Hard-Learned Crisis Lessons
The GFC acquired its name since its damage – estimated by some to amount to at least $22 trillion to the
U.S. macro-economy129 – was the worst since the Great Depression of the 1930s. However, prior to the
GFC, the U.S. savings-and-loan (S&L) crisis of the 1980s and early 1990s was more than noteworthy in
terms of the damage done to the U.S. economy – $10.5 trillion (in 2019 dollars) in lost output,130 $220.34
billion (2019 dollars) in taxpayer costs,131 and the end of an industry with charters founded on providing
the “American dream of home ownership.” The S&L crisis also led to the collapse of the industry’s own
deposit insurance fund (known as FSLIC), the end of a regulatory structure found to have been all too
captive to S&Ls, and a $46.7 billion132 (2019 dollars) loss at the FDIC that cost insured banks dearly in terms
of higher costs for DIF recapitalization until the Fund met statutory requirements in 1996.133 Much damage
thus was done in the name of the “American dream” ideal, making the S&L crisis an instructive case of the
risks of seemingly high-minded charters operating in pursuit of maximum profit unconstrained by effective
safety-and-soundness standards.
In the case of both the S&L debacle and great financial crisis, several lessons guided Congressional and
regulatory reform efforts. The first was to question the mission when vulnerable-household needs are
unmet. Although there was much talk about the critical importance of dedicated housing-finance
institutions even after the S&L crisis, the GFC sealed their fate as savings associations under a uniquely
privileged regulatory framework set by the now-closed Office of Thrift Supervision. The need during the
crisis to put Fannie Mae and Freddie Mac into conservatorship reinforced the dangers of ostensible mission
goals under lax regulation. Congress now is considering how to reform the GSEs to retain dedicated
charters with a housing-finance mission, but the nature of all of the controls evident in proposals now
under active consideration134 shows that Congress is no longer willing to let at least some companies cite
their mission as a defense against prudential regulation.
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Another lasting lesson with direct relevance to assessing credit unions in 2020s is the need for stringent,
independent, and forceful safety-and-soundness regulation and proactive supervision of each institution
regardless of size. After the S&L crisis, a Congressionally-chartered commission concluded that “the
debacle… was a consequence of the perverse incentives, permissive regulation, and inadequate
supervision that had been built into the system.”135 18 years later, the Financial Crisis Inquiry Commission
Congress created concluded that the GFC’s cause was in large part the result of “dramatic breakdowns in
corporate governance, profound lapses in regulatory oversight, and near fatal flaws in our financial
system.”136
The nature and effectiveness of credit-union regulation and supervision is thus vital not only to ensuring
the survival of an industry designed to serve an essential equality function, but also to avoiding the
profound damage to vulnerable households and the economy when even a small financial institution
falters or fails. While only many small failures at the same time are likely to have negative externalities of
systemic scale, credit unions now account for 9.2 percent of all federally-insured deposits.137 Shock across
the credit-union sector could thus have severe and possibly even systemic impact.
We thus turn to the four most important planks of post-GFC safety-and-soundness regulation to assess the
extent to which credit unions can withstand stress and prevent yet another case in which taxpayers rescue
a sector of the U.S. financial industry or grave equality and macroeconomic damage is done. These planks
are first and foremost effective regulation and supervision. As both the S&L and great-financial crisis
proved in an all-too-costly way, a captive or even just an indolent supervisor undermines the value of the
toughest rules a regulator may cause to be printed in the Federal Register. Assuming sound supervision,
the three essential regulatory planks then are generally considered to be capital, liquidity, and riskmanagement regulation, each of which is described below, referenced to the standards governing banks
similar to credit unions in size and asset composition, and then analyzed in light of applicable NCUA
regulation.
The complexity of all of these rules and subtle differences among them may lead to mistaken conclusions
about the resilience and comparability of the credit-union framework. For example, in its 2017 report, the
Treasury Department concluded that credit unions are “very well capitalized,” citing an aggregate net
worth ratio – which it says is equivalent to the bank leverage ratio – of approximately eleven percent.138 At
the same time (year-end 2016), the actual bank leverage ratio for insured depositories below $10 billion in
assets was 10.7 percent.139 This may seem about the same but these community banks were in fact far
better capitalized than credit unions once the definition of capital is taken into consideration along with
the far more stringent risk weightings applied to banks. As of year-end 2018, credit unions have a net
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worth ratio of 11.3 percent140 according to the NCUA; banks under $10 billion had an 11.2 percent leverage
ratio141 under the more stringent standards described in detail below.

C. Effective Supervision
The National Credit Union Administration is unique as what its former chairman (and current board
member) describes as a “one-stop shop” which “insures, regulates, examines, supervises, charters, and
provides liquidity to credit unions.”142 This may seem efficient, but it in fact houses so much power in a
single agency that mistaken judgments or undue deference to industry concerns may have little chance of
correction short of Congressional intervention. Interestingly, Congress engaged in extensive debate in
2010 in formulating the Dodd-Frank Act as to whether it would be advisable to create a similar one-stop
shop for bank regulation, insurance, and even liquidity. Ultimately, the Act143 eliminated only the
aforesaid, disgraced Office of Thrift Supervision, allocating its responsibilities to the Office of the
Comptroller of the Currency and otherwise retaining the current, but now-strengthened multi-agency
regulatory structure. The reason for retaining the three-agency system and all its resulting duplication was
Congress’ aversion to creating one regulator that could fall captive without the conflicts over jurisdiction
that often provide transparency uncovering unduly accommodative supervision or lenient regulation.
The NCUA is not only a force unto itself, but also independent with regard to its governance except to the
extent that its chairman and board members serve at the pleasure of the President.144 The NCUA is selffunded and thus immune from the discipline of the Congressional appropriations process, nor does any
Cabinet officer – e.g., the Treasury Secretary – have any direct authority. This independence shields the
NCUA from political capture, but not from what could become a self-reinforcing relationship with the
industry, which funds the NCUA and thus supports the board’s desired initiatives without any other checks
and balances.
As shall be seen, the current credit-union framework also differs from post-crisis consensus on the need for
and nature of capital, liquidity, and other safety-and-soundness rules. However, no matter how stringent a
rule, it is meaningless if a supervisor fails to enforce it. The NCUA may be more sanguine about risk than
fellow federal regulators because of its liquidity-support authority and distance from external governance.
However, the more the NCUA insulates credit unions from early and effective supervisory intervention, the
greater the risk that credit unions, even though often small, will be immune from market discipline. As the
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GAO has noted, moral hazard may well apply to credit unions that expect the NCUA to rescue them.145
To counter moral hazard, Congress mandated prompt corrective action (PCA) for banks and savings
institutions in 1991,146 toughening PCA up for the biggest banks in Dodd-Frank with additional “early
remediation” powers.147 The NCUA received its own PCA authority in 1998,148 but has interpreted it at
considerable variance to the requirements applicable to banks and has also failed to use even this
authority to intervene to prevent failure and heightened costs to itself and the taxpayer.
The current NCUA PCA rules are considerably less stringent. They set a single, seven percent ratio of riskbased net worth as the definition of a well-capitalized credit union. As noted below, the NCUA has
finalized a new risk-based framework that revises this approach, but it has delayed implementation until
2020 and may well subject it to additional delays. As a result, we compare current NCUA PCA standards
with those applicable to banks.
The closest equivalent to the NCUA’s risk-weighted net worth trigger for prompt corrective action is a
bank’s risk-based capital level, although as we shall see the ratios are not at all comparable even if ratios
look close because the NCUA’s definition of eligible capital is less stringent than that imposed on banks.
Further, the credit-union well-capitalized risk-weighted ratio minimum of seven percent compares to a ten
percent ratio for banks and a leverage ratio of five percent, with no such risk-neutral PCA requirement
applicable to credit unions that might offset flaws in the current risk-weighted net worth approach or
those that may come under the risk-based capital rule.
Had the NCUA’s capital PCA been more robust, then fewer credit unions might have failed during the crisis
despite these liberal capital requirements. The GAO’s review149 of NCUA’s performance during the great
financial crisis found that credit unions that were subject to PCA were less likely to fail than those allowed
to operate unchecked. Corroborating findings of the NCUA’s own Office of Inspector General (OIG), the
GAO also found that the NCUA acted too slowly or sometimes not at all to prevent costly credit union
failures.
Has this changed in the decade since the crisis? Not according to the NCUA’s OIG, who is required by law
to review each failed credit union’s case to assess the extent to which the NCUA used all of its formidable
supervisory and regulatory powers to avert failure. In its 2012 report, GAO urged NCUA to adhere to OIG’s
recommendations at that time; by 2019, this has yet to occur.
As noted above, the NCUA has allowed many charters to operate with seemingly scant regard for the
“small-means” statutory mission. A clear case in point is the state and federal charters enjoyed by three
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now-failed credit unions: Melrose, LOMTO, and Bay Ridge. As detailed in a 2019 report by NCUA’s OIG,150
all of these credit unions specialized in lending for New York City taxi medallions and each had so
concentrated a portfolio in these loans that, in concert with poor risk management and governance, each
failed at considerable cost to the Share Insurance Fund. As noted above, credit unions are limited by law in
the amount of member business loans they may make, but the NCUA nonetheless granted all three nowfailed organizations a special-purpose charter solely for taxi-medallion lending. Leaving aside the missioncompliance of this lending – much of which went to fleet owners, not cab drivers – and its considerable
risk, the OIG found that the NCUA failed to avert failure by effective supervision and, upon demonstrated
lapses at the credit unions, then failed to enforce applicable PCA sanctions. Due largely to the failures of
credit unions specializing in taxi-medallion lending, the total assets of failed credit unions in 2018 – $1.6
billion – were more that eleven times greater than the average for the previous four years – $134.5
million.151 Notably, this occurred despite fewer failures in 2018 than in any of those years.

D. Capital Regulation
Capital is at its root the stake owners put in a company in hopes of profiting thereby. The more capital, the
safer the company because owners provide low-cost funding in concert with having “skin in the game” to
limit risk in hopes of getting their capital back along with a profit for having invested it. The less capital,
the greater the potential return because profits are spread over a smaller ownership base, but the greater
the risk because ownership stakes are replaced by higher-cost funding without binding incentives to
control risk. When a company’s funders stand to lose a lot if the company takes undue risk, their
incentives are similar to those of owners and exert at least some market discipline. But, when funding is
backed by federal deposit insurance and/or bail-out expectations, low capital ensures high return until the
music stops and customers, homeowners, depositors, and taxpayers are forced to pay up.
The capital/risk dynamic was evident in the S&L crisis. Regulators in the early 1980s saw growing danger as
deposit interest rates rose but the return on portfolios of long-term mortgage loans remained unchanged
at rates increasingly below rising funding costs. Convinced by the “American dream” mission and all too
close to the companies it regulated, the Federal Home Loan Bank Board (the S&L industry’s regulator at the
time) created “net worth certificates” – i.e., paper that the agencies counted as capital but that in fact
imposed no cost to shareholders or any discipline on “recapitalized” S&Ls. As noted above, despite these
disastrous results, the NCUA deployed a similar strategy during the great financial crisis, granting corporate
credit unions capital waivers instead of forcefully implementing prompt corrective action.
Strengthened in the wake of crises since the 1980s, the bank capital regime as of 2019 includes not only
PCA requirements but also capital rules that vary with risk (risk-based capital or RBC standards), capital
standards that are set without regard to risk (leverage ratios), and stress testing designed to ensure capital
resilience under even acute stress. Although current law152 requires the NCUA to impose risk-based net
worth rules akin to those applicable to insured depositories, the agency has followed a haphazard route to
promulgating standards that not only remain at considerable variance to those governing banks, but are
150

NCUA Office of Inspector General (OIG), “Materia Loss Review of Melrose Credit Union, LOMTO Federal Credit
Union, and Bay Ridge Federal Credit Union,” Report #)IG-19-06, (March 29, 2019), available at
https://www.ncua.gov/files/audit-reports/oig-material-loss-review-march-2019.pdf.
151
NCUA, NCUSIF Financial Statistics for the Quarter Ended March 31, 2019, 12 (May 23, 2019), available at
https://www.ncua.gov/files/agenda-items/AG20190523Item1a.pdf.
152
CUMAA § 301, Pub. L. No. 105-219, 112 Stat. 913, op. cit. at 923.

31

also unimplemented and subject to still more potential delay.
1. Definition of Capital
Perhaps the most important reason that credit-union and bank regulatory-capital ratios are at
considerable variance is that the definition of capital is strikingly different. Capital for credit-union
purposes is called “net worth” because credit unions are member – not shareholder – owned. NCUA
regulations define net worth as is done under Generally Accepted Accounting Principles (GAAP), except
with notable differences that make net worth an uncertain guide to the extent to which a credit union
has more assets than liabilities. Many analyses of credit-union capital describe net worth as akin to
retained earnings, but it is in fact different in several significant respects.
Under GAAP,153 net worth is essentially the difference between assets and liabilities – i.e., retained
earnings. But, the NCUA rule nonetheless counts certain loans to other credit unions as net worth even
though such loans under GAAP otherwise would be assets against which regulatory capital must be
held. The definition pending in the NCUA’s risk-based capital rule similarly counts what for banks are
assets as capital for credit-union purposes. Further, current NCUA rules and the pending RBC ones
count reserves as if they are retained earnings, a sharp variance from bank regulation,154 which
segregates loan loss reserves from regulatory capital except with a very limited exception for “Tier 2”
risk-based capital. It is in fact because loan loss reserves are segregated from capital that banks fear the
adverse impact of current expected credit loss (CECL) accounting under a soon-to-be-implemented
change to GAAP.155 Bank regulators have steadfastly refused to count reserves as capital, making CECL a
costly change with adverse credit-availability implications for banking organizations.
An additional and significant difference between credit-union and bank capital derives from the decision
by NCUA also to count “secondary” capital as net worth for low-income credit unions. LICUs now
account for almost half of all credit unions156 and engage in activities at wide variance with those most
would view as mission-critical for persons of small means.
Further, the NCUA is proposing to expand eligible capital instruments far beyond even the current,
generous net-worth and secondary standards to include “supplemental” investment instruments
restricted for banking organizations, including even the biggest ones with knowledge of the capital
markets, counterparties, and structures associated with these alternative “capital” constructs.157 Key to
the proposal is the NCUA’s view that it has the authority to allow alternative, otherwise-impermissible
capital instruments to define “risk-based net worth.” This appears unclear. The definition for net worth
in relation to capital is defined by law, but the agency asserts in its proposal that it has the authority to
adjust risk weightings for net-worth measurement purposes which would then be the levels that drive
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prompt corrective action,158 perhaps making Congress’ early-intervention mandate still easier to
circumvent.
The NCUA compares alternative capital to the subordinated debt community banks may raise for limited
capital purposes. However, as the proposal notes, only 0.34 percent of community bank capital consists
of subordinated debt. The NCUA leaves this unsaid, but this small share is due to regulatory demands
for more robust, resilient instruments. There is also a considerable body of academic and regulatory
analytics concluding that subordinated debt is a volatile, uncertain source of primary capital.159
The NCUA’s experience with secondary capital at LICUs is troubling; LICUs derive a significant
percentage of capital from these complex sources, but are 362 percent more likely to fail than LICUs
that rely on more traditional capital such as retained earnings.160 Despite this troubling record, the
agency still contemplates allowing all credit unions to rely on subordinated debt as “supplemental”
capital for both the net-worth and risk-based ratios. Still more problematic could be the proposal also
to allow credit unions to float subordinated debt or similar, still more complex instruments to capitalmarket entities such as hedge funds. Law161 and rule162 appear to bind credit unions to borrowing only
from “natural persons,” but the NCUA does not believe itself bound by this restriction at least with
regard to debt used for capital purposes.163 It does ask for views on the extent to which supplemental
capital instruments might be sold to investors (including even non-member consumers) in ways that
transfer ownership rights; if this occurs, then this could directly threaten the member-cooperative
structure of credit unions, as the NCUA readily recognizes but does not clearly indicate it would
prohibit.
2. The Definition of Risk
Ultimately, capital resilience is judged not only by how much capital a company has and how resilient
its capital instruments are, but then also by whether capital is sufficient compared to assets from both
a leverage and risk-based perspective. Although current law requires equivalent risk-based capital for
banks and credit unions, the NCUA’s still-pending approach differs not only because its definition of
capital is so lenient, but also because the NCUA’s risk-based rule judges asset risk very differently than
is done for banks.
Perhaps most striking is that the NCUA varies the amount of RBC not solely on the riskiness of certain
assets, but also on how much of them a credit union may hold. This may indirectly constrain credit
risk, but it also ensures that a credit union can hold very risky assets (e.g., subprime auto loans, highleverage residential mortgages or second liens) at capital ratios often below those applied to banks.164
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A concentrated-risk approach to setting capital permits high-risk obligations to be a large portion of a
credit union’s assets (e.g., 35 percent). A risk weighting that might make sense in a diversified portfolio
is likely to prove more than insufficient if a credit union succumbs to the incentives in the NCUA’s riskbased capital rule instead of abiding by the controls long recognized due to portfolio diversification.
Bank regulatory risk weightings vary regardless of concentration (which is covered under other
rules165), instead varying by factors such as the loan-to-value ratio of a mortgage in order to capture
the risk of each loan.
Finally, the credit-union capital framework also differs from the risk-based capital rules governing
banks because it has yet to have binding impact. Although mandated in 1998, the risk-based proposal
was revised again in 2018 and is now set only to become effective starting in 2020. In contrast, banks
have been under increasingly-stringent risk-based rules since 1988.
3. Stress Testing
Regulatory capital is not only as good as its definition and then as the riskiness of the assets it backs,
but must also be sufficient to withstand stress not built into basic capital assumptions. The NCUA
liberalized its prior stress-testing and capital-planning standards in a 2018 final rule.166 This applies
both of these standards only to credit unions with assets above $10 billion and retracts current
restrictions. As a result, covered credit unions will conduct what once had been supervisory stress
testing undertaken by the NCUA. Few, if any, penalties appear likely for a credit union if its stress test
is insufficiently resilient under scenarios such as those mandated by the banking agencies for companyrun stress testing.167

E. Additional Risks
Capital has become the hallmark of post-crisis regulatory policy, with Congress as noted recognizing this in
the Dodd-Frank Act and bank regulators doing so by a combined effort to increase supervisory rigor and
toughen capital requirements. However, several other risks are also vital to resilient financial-institution
operation, with perhaps the most important of these being liquidity-risk management.
Liquidity risk occurs when an institution funds operations with short-term liabilities, which include not only
deposits that can be quickly withdrawn, but also wholesale funding sources such as those readily available
in the overnight repurchase-agreement (repo) market. It may seem that liquidity risk is a concern only for
the biggest banks, but the GAO has determined that, “Liquidity risk is the risk that the credit union may not
be able to meet expenses or cover member withdrawals because of illiquid assets. We found that liquidity
risk contributed to 31 of the 85 credit union failures” during the financial crisis.168
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Bank regulators have taken steps to enhance liquidity-risk management since 2008. These include not only
complex rules such as the liquidity coverage ratio now applied to banking organizations with assets over
$50 billion,169 but also inter-agency guidance in 2010.170 In all of these bank liquidity standards, “core”
deposits are viewed as the most liquid form of funding because deposits such as those backed by federal
insurance are unlikely to “run” when a bank or the broader financial system comes under stress. Indeed,
federal deposit insurance is likely to lead to core-deposit inflows in concert with an overall market flight to
safety. However, these rules carefully segment risky deposits such as “non-operational” ones placed by
institutional investors that are subject to run risk. Short-term, wholesale funds such as overnight deposits
are also penalized due to these risks.
The NCUA joined the agencies in the 2010 guidance and proceeded in 2013 to finalize its own mandate for
liquidity and contingent-funding planning.171 While it may well be appropriate for the NCUA not to
mandate the full panoply of banking-agency liquidity rules due to the smaller size of many credit unions,
one credit union (Navy Federal) has over $103 billion in assets172 and is thus well above the $50 billion
threshold at which the LCR173 and other liquidity-risk management requirements174 currently become
applicable. Further, the NCUA has just issued a proposal175 that would permit credit unions to gather far
larger amounts of deposits from non-members. The proposal raises the current twenty percent limit for all
federal credit unions on public (i.e., municipal) deposits and deposits from other credit unions to fifty
percent; further, it allows LICUs to hold up to fifty percent of deposits from any non-member.
As we have seen, LICUs are not only about half of all credit unions, but also do business with many entities
that are not ordinarily understood to be low-income. Thus, the NPR provides not only latitude for all credit
unions to increase liquidity risk, but also authority for LICUs to do business with investors or others
considered significant run risks under applicable bank regulation.
The NCUA does have a liquidity contingency-planning rule. However it not only allows, but in fact also
requires credit unions over $250 million – i.e., all credit unions but the very smallest – to ensure that they
can draw on taxpayer-backed liquidity from the NCUA’s Central Liquidity Facility (CLF) or the Federal
Reserve’s discount window.176 In sharp contrast, bank liquidity planning must include a buffer so that
taxpayer facilities such as the Federal Reserve are a last resort.
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Another critical risk arises when financial institutions hold large percentages of their loans or other
exposures to a single borrower, a single geographic region, or a single economic sector. The S&L crisis is of
course the poster child of concentration risk because savings institutions were concentrated in housingrelated credit, the same phenomenon that led again to large losses and failures in 2008 in the absence of
effective concentration-risk limits. Since then, the Dodd-Frank Act increased the stringency of loan-to-one
borrower limits for banking organizations177 and the banking agencies have adopted single-counterparty
credit limits for the largest banks.178 Small banks are also covered by specific concentration limits in areas
such as commercial real estate in which they tend to hold concentrated portfolios.179
Concentration risk is also evident in the credit-union sector, as demonstrated by the failures of several
credit unions specializing in taxi-medallion lending noted above. The GAO in 2012 found that,
“concentration risk contributed to 27 of the 85 credit union failures,” noting for example that one failed
credit union had sixty percent of its loans in construction finance.180 However, the NCUA has no creditexposure or similar constraints, subsuming these within the still-pending risk-based capital rules. As noted,
these may actually create risk-taking incentives within certain capital thresholds instead of directly
restricting concentrated exposures.

V. Conclusion
When the policy debate swirling around credit unions is framed as the extent to which credit unions
compete with banks, it is perhaps understandable that policy-makers and politicians stand aside to let
private-sector companies battle it out. However, this paper demonstrates that credit unions enjoy ample
regulatory-arbitrage advantages that have contributed to charter arbitrage – i.e., credit unions use their
lower-cost structure, less stringent regulation, and expansive product powers to transform credit-union
charters from mission-driven providers of equality-essential services into for-profit enterprises that are
difficult to distinguish from insured depositories without like-kind tax, regulatory, or governance freedom.
This raises public policy questions apart from the competitive-equity debate. It is clear that U.S. economic
inequality is an urgent social-welfare problem with far-reaching consequences for individuals, financial
institutions, and even the stability of the U.S. financial system. All of the safety-and-soundness standards
described above are vital stabilizers and market disciplines when sufficiently stringent and effectively
enforced. However, economic inequality on its own is also a proven cause of financial crises and in fact
possibly the best predictor of all the possible early warning signs of a great-financial crisis repeat.181 As a
result, credit unions – expressly chartered to enhance equality – may have an even more urgent mission to
reach under-served households with provident and productive financial services.
177

Dodd-Frank § 622, Pub. L. No. 111-203, 124 Stat. 1376, op. cit. at 1632
FRB Single-Counterparty Credit Limits for Bank Holding Companies and Foreign Banking Organizations, 12 C.F.R.
§252, 83 Fed. Reg. 38460 (August 6, 2018), available at https://www.govinfo.gov/content/pkg/FR-2018-0806/pdf/2018-16133.pdf.
179
Real Estate Lending and Appraisals, 12 C.F.R. § 34 Subpt. D, App. A (2018), available at
https://www.govinfo.gov/content/pkg/CFR-2018-title12-vol1/pdf/CFR-2018-title12-vol1-part34-subpartD-appA.pdf.
180
GAO, “National Credit Union Administration: Earlier Actions Are Needed to Better Address Troubled Credit
Unions,” GAO-12-247, op. cit. at 18.
181
Pascal Paul, “Historical Patterns of Inequality and Productivity around Financial Crises,” Federal Reserve Bank of
San Francisco Working Paper 2017-23, (October, 2018), available at https://www.frbsf.org/economicresearch/files/wp2017-23.pdf.
178

36

The analytics presented here suggest that credit unions are falling short of their statutory mission and
operating also under safety-and-soundness standards likely to prove insufficient in the face of even
moderate stress. With many believing that the U.S. is at the height of the business and financial-market
cycles, these vulnerabilities may pose grave risk not only to credit unions and the taxpayers that continue
to back them up, but also to the most vulnerable households for which credit-union profitability
advantages are intended.
As demonstrated also in this paper, prior incidents of regulatory and charter arbitrage have not ended well
for consumers, customers, investors, the financial system, or the macroeconomy. Policy-makers may thus
wish to consider actions that renew credit unions as a truly mission-focused and equality-essential sector
of the U.S. financial system. In doing so, it is of course important also to ensure that policy solutions do not
undermine business viability – that is, credit unions can only be successful equality-enhancing institutions if
they are also viable, profitable, and consumer-responsive financial institutions. Profit need not now
obscure mission. Indeed, adherence to mission in ways that ensure a reasonable return to members would
power up financial institutions able not only to deserve costly federal benefits such as a tax exemption, but
also truly able to advance low-and-moderate income households struggling to enter the middle class or
ascend still higher up the economic ladder.
Policy options that may increase mission compliance without undermining charter viability include:
•

Mission Enforcement: As we have shown, the NCUA’s rulebook is devoid of anything beyond
rhetorical nods to the statutory mission clearly demanded by Congress as a condition for credit
unions to enjoy numerous benefits and expanded powers. It is in fact impossible even to judge
mission compliance by official data since the NCUA has steadfastly rebuffed recommendations
from the GAO and others to collect charter-relevant data such as household income or to define
“low income” in the generally-accepted way that ensures that the households the NCUA says are
those of “modest means” are indeed only low or moderate in comparison to market-relevant
income distributions. Banks have long been subject to transparent, standardized data releases
relating to their consumer markets as well as to the Community Reinvestment Act’s requirements
that LMI households be fully served in concert with safety and soundness. There appear to be no
reasons why like-kind requirements could not apply to credit unions, especially those backed by
federal deposit insurance and all the other taxpayer backstops detailed in this report.

•

Mission Targeting: However, like-kind rules for credit unions and banks may not be sufficient to
ensure mission compliance given that credit unions enjoy significant benefits not afforded to
banks. If credit unions only match banks – which will as noted require an increased commitment –
then credit unions still may not adhere to their statutory duty to serve persons of “small means.”
An effective way to ensure this would be to income-target credit union customers – that is, to
allow credit unions to do retail-banking business only with consumers who fall within
geographically-determined income thresholds that accurately measure low-or-moderate income in
a timely fashion. Income targeting is a common aspect of many federal programs that provide tax
benefits – e.g., the earned-income benefit – and could be considered also for access to taxpayeradvantaged financial services. At the least, low-income credit union charters and resulting benefits
could be provided only to credit unions that genuinely serve only low-income persons, households,
and communities.

•

Provident/Productive Lending Targets: While it may be that NCUA permissible-product regulation
is within the boundaries specified by law – as courts soon will determine – data provided here
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make it clear that many “toy”-oriented lending products and those targeted for commercial firms
may put consumers at risk and divert capital from mission-critical lending. It is also clear that, by
virtue of the express language of the 1934 Act, the NCUA has authority – not shared by the federal
banking agencies – to define product offerings not only by what is safe and sound, but also by what
increases household “thrift” through loans that advance long-term prosperity and individual
financial security. In the event the NCUA does not stipulate by rule how credit unions are to
comply with this additional aspect of their charters, then Congress may wish to do so with an eye
not only to traditional deposit and loan products, but also to retirement advice, asset safeguards,
and emerging technology product options.
•

Profit Enhancement: As noted, many credit unions are very small and these tend to be the
institutions best suited to adhere to meaningful common-bond constraints and thus to provide
credit not otherwise available from more broadly-focused financial institutions. Profit challenges
confront these institutions much as they confront community banks due to the difficulties of
achieving economies of scale/scope and/or of developing new technology for small customer bases
and for small-denomination loans. One way to enhance equality-essential finance is to facilitate
economies of scale and scope by providing unique charters to credit unions or other entities that
undertake activities such as product development, loan aggregation, warehouse financing, and
compliance advice. The corporate credit union charter might be one such viable backstop for small
credit unions if more carefully defined and effectively regulated; should this not be viable, then
Congress may wish to consider creating the equivalent of regulated “bankers’ banks” for federal
credit unions.

•

Safety and Soundness: All of these progressive, charter-focused improvements may have no longterm benefit and indeed could backfire if the credit unions governed by them are vulnerable to
credit, liquidity, concentration, and other market stress. Congress has in critical instances (e.g., the
risk-based capital rules) sought to ensure parity for prudential purposes between credit unions and
banks. Regulatory-arbitrage opportunities have competitiveness consequences of concern to
Congress, but they also have financial-stability impact that may undermine household financial
security and slow economic growth. NCUA safety-and-soundness regulation may thus warrant
reconsideration to ensure that credit-union management – not members or taxpayers – are
responsible and accountable for effective internal controls, disciplined earnings objectives, and
mission compliance.
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