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Mr. Poliquin,

The League of Southeastern Credit Unions (League) appreciates the opportunity to comment on the proposed rule
regarding private flood insurance. The League believes that credit unions should not be responsible for ensuring
that private flood insurance meets the criteria in the Biggert-Waters Act for acceptable coverage. Also, the League
believes that the compliance aid provision does not offer sufficient protection to credit union lenders. The League
of Southeastern Credit Unions is a trade association that represents 260 credit unions in Florida and Alabama. Our
mission is “to create an operating environment that enables credit unions to grow and succeed.” Regarding that
mission, the League believes that these proposed rules will unnecessarily create an additional compliance burden

for credit unions, especially those in Florida and Alabama, where coastal flooding is not an uncommon event.

The Biggert-Waters Act was passed in part to reduce the costs of the National Flood Insurance Program (NFIP) by
reducing subsidies to properties at high risk of flooding (like along the coasts of Alabama and Florida) by having
premiums reflect the associated risk.! The ultimate goal being that the taxpayers would no longer have to foot
the bill to subsidize homes in high risk areas and to alleviate the program's debt to the Treasury.? However,

Congress passed the Homeowner Flood Insurance Affordability Act which walked back many of the changes to

I Alexander B. McDonnell, The Biggert-Waters Flood Insurance Reform Act of 2012: Temporarily Curtailed by the
Homeowner Flood Insurance Act of 2014—A Respite to Forge an Enduring Correction to the National Flood Insurance
Program Built on Virtuous Economic and Environmental Incentives, Wash. U. J.L & Pol’y 235, 253 (2015).

2 U.S. Gov’t Accountability Office, GAO-15-178, Flood Insurance: Status of FEMA’sImplementation of the Biggert-Waters
Act 7 (2015).
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the flood insurance program that would better align it with the marketplace.> These factors, along with the
passage of the Flood Insurance Market Parity and Modernization Act last year, the reauthorization date for the
NFIP in the present year, and a change in administration mean the Agencies should make only the lightest changes

to the regulatory landscape, which the League’s proposal does.

Proposal

The League offers two alternatives to the proposed rule. One is to allow the clauses presently found in private
flood insurance that provide that the policy satisfies the standards set in Biggert-Waters to stand on their own and
allow credit unions to rely on that assurance. The other is to have the Agencies develop a uniform clause tailored
to the requirements of Biggert-Waters that would be required in any private flood policy sold to regulated

financial institutions.

In Florida, many of the insurers who carry flood insurance have two clauses in their flood insurance product. One
states that the policy complies with the provision of the Biggert-Waters Act for private coverage. The other states
that nothing that is covered by the NFIP is not covered by the private policy. These two provisions should be
sufficient for a credit union to accept these policies in lieu of policies provided by the NFIP. Any criticism that
self-certification of these policies would endanger the real estate market forget that there are sufficient remedies at

law if a provider fails to pay a legitimate claim under the coverage.*

Furthermore, the Agencies can develop specific language for a uniform clause (similar to the language that the
policies mentioned above have) that must be in a policy for a credit union to accept in the place of the policies of
the NFIP. The statue specifically references the consultation between the agencies. By doing this, the Agencies
would promote a uniform national standard that will allow national players to enter the market and reduce
premiums for home owners while reducing the burden on taxpayers for subsidizing homes where there is a high
risk of flooding. Also, it makes it simple for both credit unions and examiners to verify compliance with the law.
If the purpose of the law is to protect the homeowner, mortgage owner, and taxpayer from the risks associated
with flood damage then this simple solution fulfills that need without the addition of unnecessary regulatory
hurdles on credit unions.

With these proposals in mind, the following are the League’s position on the proposed rule:

3 Jennifer B. Wriggins, In Depth: Dilemas of Federal Flood Insurance Reform, U.C. Irvine L. Rev., 1444, 1454 (2015).
4 See Ala. Code § 27-12-24 (1975) and Fla. Stat. § 624.155.
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1. Private flood insurance policies
The regulatory definition in the proposed rule of “private flood insurance” along with the statutory
definition are acceptable. However, further defining or clarifying the definition for a credit union to use
to evaluate whether a private flood insurance policy is acceptable is unnecessary. The League’s proposal
would have the Agencies develop a uniform clause that private insurers would include in their policy that
would address the provision in the definition like: the private flood insurance was as broad as the Federal
flood insurance, the 45-day cancellation notice, the availability of insurance under the NFIP, etc. The
inclusion of the uniform clause would comply with the regulation per se. This would make compliance

easy for credit unions and examiners.

2. Compliance Aid provision
Footnote 17 of the proposed rule states: “We note that this provision is not a “‘safe harbor’’ as generally
understood.” That admission reveals that this provision has little value to credit unions. It seems that
under this proposed rule a credit union may reject a policy from a private insurer because it believes it
does not comply with the statute to then have the member, insurer or even regulator pursue litigation to
force acceptance of the policy. While on the other hand, the examiner may find that a policy does not
comply with the statute, leaving the credit union in the position to review and update their mortgage
portfolio for compliance with that finding. Essentially, the credit union is caught in the middle of
competing interpretations and interests. The League’s recommendation is to remove credit unions from
the decision making process by having the Agencies develop a uniform clause that the private insurers

must include in their policy for regulated financial institutions to accept

The League’s concern with this issue is the compliance or regulatory risk, not the risks associated with the
failure of a private insurer to cover a loss, because as discussed above, there are remedies for that
including litigation and referral to the state insurance regulator. This rule will raise the compliance costs
for credit unions for the additional training necessary to evaluate the private policies along with the costs

of remedies imposed by the examiner for disagreements over an acceptable policy.

3. Discretionary Acceptance
The provision to allow credit unions to accept private flood insurance other than that which is required by

the statute could be an acceptable provision to further Congressional intent of the statute. This is
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especially true if this provision acts as a backdoor mechanism to comply with the statute. Meaning that a
credit union may not believe a policy meets the definition set out in the statute, but that same policy does
comply with the criteria for discretionary acceptance so that a credit union by accepting this policy does
not cause ire among the insurer or regulator and therefore would not have to make adjustments to
mortgages with that particular insurer. If that is how this provision will work, then it should protect credit

unions from additional compliance costs and would be acceptable to the League.

Furthermore, the League believes the criteria discussed in the proposed rule like: requiring providers to be
licensed by state regulators, coverage of mortgagor and mortgagee, following FEMA'’s cancellation
guidelines, and that coverage must be as broad as that of the SFIP are acceptable criteria for

discretionary acceptance of private flood insurance policies.

Conclusion

The NCUA should not increase the compliance burden on credit unions by requiring them to show that a private
flood policy complies with the definition in the Biggert-Waters Act. Rather, NCUA should allow credit unions to
accept policies that include clauses that detail the provisions required under the Biggert-Waters Act discussed
above. Or in the alternative, the NCUA should consult with the other Agencies, state regulators, FEMA, and the
insurance providers to develop a uniform clause to be included into private policies that satisfy the requirements
of Biggert-Watters. These proposals should satisfy the regulator's responsibilities under the Act, continue to
provide safety from loss to the homeowners and financial institutions from flooding, and further the goals of
promoting the private market in flood insurance to relieve the taxpayers of subsidizing properties in high flood

risk areas.

Sincerely,

Mike Lee
Director of Regulatory Advocacy
The League of Southeastern Credit Unions
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Michael Lee


