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To Affirm Regional Disapproval of Request to Accept
Secondary Capital
Decision and Order on Appeal
Decision
This matter comes before the National Credit Union Administration Board (Board) 1 as an
administrative appeal under 12 C.F.R. Part 746, Subpart A. The appeal concerns the
determination by the Supervisory Review Committee (SRC) to affirm the Regional Director for
the XXXX Region’s (Region) 2 denial of an application to accept secondary capital by XXXX
Federal Credit Union (Petitioner).
Background. Petitioner, a low-income designated credit union (LICU), is appealing the SRC’s
decision to affirm the Region’s determination to deny Petitioner’s application to accept
secondary capital accounts in the amount of XXXX. The Region initially denied Petitioner’s
secondary capital plan (SC Plan)3 on December 19, 2018, and affirmed its denial upon
reconsideration by letter of February 13, 2019. Petitioner appealed the Region’s determination
to the SRC, and an oral hearing before the SRC was held at the NCUA’s headquarters on May
30, 2019. On June 24, 2019, the SRC issued a decision, affirming the Region’s denial of
Petitioner’s SC Plan. Petitioner is seeking administrative review of that determination by the
Board.4 In connection with its appeal, Petitioner requested approval to present its case orally
before the Board. The Board granted this request on August 8, 2019, and a hearing on the issues
was held before the Board on September 24, 2019.
Standard of review. This appeal involves questions of regulatory interpretation that present
issues of first impression for resolution through the administrative appeals process. Petitioner
has raised issues of supervisory policy involving the interpretation of the NCUA’s secondary
capital rule. In general, where it is clear from an implementing statute that Congress intends for
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the agency to prepare rules refining and implementing ambiguous statutory text, the agency’s
interpretation of the enabling statute will typically be upheld against challenge, provided the
interpretation is not arbitrary, capricious, an abuse of discretion, or contrary to law.5 The Board
notes there is no specific statutory authority for secondary capital; however, the Federal Credit
Union (FCU) Act permits LICUs to accept share deposits from nonmembers.6 “When the
construction of an administrative regulation rather than a statute is in issue, deference is even
more clearly in order.”7 Indeed, where an agency is interpreting its own rules and regulatory
schemes, well-established jurisprudence dictates that agencies will generally be given the highest
level of deference in interpreting their own ambiguous regulations.8 Unless “plainly erroneous
or inconsistent with the regulation,” an agency’s reasonable reading of its own regulation will be
controlling.9 However, this heightened deference to an agency’s interpretation of its own rule
only applies if the regulation is “genuinely ambiguous.”10 Where there is no uncertainty as to the
rule’s meaning, the regulation is read plainly; that is, where there is no real ambiguity, then the
rule “just means what it means.”11
Regulatory text. The interpretation of the enabling statute is not at issue in this case; rather, the
issue here regards the Region’s interpretation and application of the secondary capital regulation
to Petitioner’s particular circumstances. The pertinent regulatory provisions that are central to
this appeal follow.
For federal credit unions (FCUs):
§701.34 Designation of low income status; Acceptance of secondary capital
accounts by low-income designated credit unions.
(b) Acceptance of secondary capital accounts by low-income designated credit
unions. A federal credit union having a designation of low-income status pursuant
to paragraph (a) of this section may accept secondary capital accounts from
nonnatural person members and nonnatural person nonmembers subject to the
following conditions:
(1) Secondary capital plan. Before accepting secondary capital, a low-income
credit union (“LICU”) shall adopt, and forward to NCUA for approval, a written
“Secondary Capital Plan” that, at a minimum:
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(i) States the maximum aggregate amount of uninsured secondary capital the
LICU plans to accept;
(ii) Identifies the purpose for which the aggregate secondary capital will be used,
and how it will be repaid;
(iii) Explains how the LICU will provide for liquidity to repay secondary capital
upon maturity of the accounts;
(iv) Demonstrates that the planned uses of secondary capital conform to the
LICU's strategic plan, business plan and budget; and
(v) Includes supporting pro forma financial statements, including any off-balance
sheet items, covering a minimum of the next two years.12
For federally insured, state-chartered credit unions (FISCUs):
§741.204 Maximum public unit and nonmember accounts, and low-income
designation.
Any credit union that is insured, or that makes application for insurance, pursuant
to title II of the Act must:
...
(c) Receive secondary capital accounts only if the credit has a low-income
designation pursuant to paragraph (b) of this section, and then only in accordance
with the terms and conditions authorized for Federal credit unions pursuant to
§701.34(b)(1) of this chapter and to the extent not inconsistent with applicable
state law and regulation. State chartered federally insured credit unions offering
secondary capital accounts must submit the plan required by §701.34(b)(1) to
both the state supervisory authority and the NCUA for approval. The state
supervisory authority must approve or disapprove the plan with the concurrence
of NCUA.13
At the outset, the Board notes that Petitioner is a federal credit union; therefore, §701.34
is the operative provision here. In the present case, §741.204 does not apply.14
Petitioner’s arguments. Through counsel, Petitioner argues that the secondary capital rule
provisions are clear and unambiguous from a plain reading of the rule: “If a federally chartered
LICU submits a secondary capital plan that meets the criteria in §701.34(b)(1), the LICU must
receive the [requested] capital under §741.204(c).”15 Petitioner’s central argument relies, in part,
on its interpretation that the “must receive” language in §741.204(c) mandates that a low-income
designated federal credit union that submits a secondary capital plan that includes the
12
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components enumerated in §701.34(b)(1) “must receive” secondary capital accounts (i.e., must
receive approval from the NCUA to accept secondary capital accounts). However, as stated
above, Petitioner is a FCU, not a FISCU. Therefore, at the outset, the Board takes the view that
Petitioner’s reliance on the regulatory language in §741.204 is wholly misplaced as it is
inapplicable to FCUs. Indeed, §701.34 solely governs in this case.16
In its oral and written arguments, Petitioner goes to great lengths parsing words in the statutory,
regulatory, and preamble text to support its contention that the SRC erred in concluding that a
secondary capital plan can be denied by a regional director even if the plan includes the five
components set out in §701.34(b)(1).17 The crux of Petitioner’s argument is that the rule sets out
a secondary capital application process with the expectation that regional directors will assess,
critique, and evaluate plans, but that such evaluation must be made within the parameters of the
five criteria enumerated in the rule. Petitioner frames the central issue as such: “The real issue
[is] whether a regional director must actually follow the criteria of §701.34(b)(1) in making
his/her determination, or whether the regional director is free to make his/her decision for any
reason that is in some way related to the Rule. The first alternative incorporates an objective
standard. The second alternative represents a subjective standard. The [Region] has
consistently argued that the latter applies.”18 Petitioner, on the other hand, argues that the former
applies.
Petitioner refutes the Region’s purported inference that Petitioner “assumes that the criteria in
§701.34(b)(1) merely equates to a ‘checklist’ that, if addressed, guarantees approval by the
regional director,”19 and insists that, in fact, the regulatory scheme for secondary capital creates
an “objective standard for approval.” Petitioner contends that safety and soundness is achieved
when a secondary capital plan includes the five enumerated regulatory components, by virtue of
that very fact. Petitioner argues that because the Region’s determination cited safety and
soundness deficiencies, which Petitioner asserts is “a subjective concept that only the regional
director can understand,” the SRC erred in its finding a regional director has no obligation to
approve an uninsured secondary capital plan that includes the five components. Petitioner cites,
as one example, the Region’s determination that its submitted pro forma financial statements
reflect unsafe and unsound practices because they do not detail “proposed loan portfolio
composition throughout the life of the plan.” Petitioner contends this concern “pertain[s] to
information within the pro formas, [but] it has nothing to do with whether the pro forms support
the plan.”20 Petitioner argues that this example demonstrates that the Region incorrectly focused
on subjective criteria relative to the pro formas under the “pretext of safety and soundness,” in
contravention to §701.34(b)(1).21
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Petitioner argues that the SRC’s conclusion that three deficiencies cited by the Region in denying
its application represented a reasonable interpretation of the criteria in §701.34(b)(1) is incorrect.
On this point, Petitioner contends that the three deficiencies discussed in the SRC decision are
based upon subjective conclusions that are outside the scope of the rule. Petitioner further
asserts that none of the three issues cited constitute a valid basis for denial of the SC Plan
because they are based on information irrelevant to Petitioner’s stated purpose for the capital 22
and/or based upon opinion and not upon fact,23 and therefore, those reasons should be
disregarded.24
Region’s arguments. The Region argues that the secondary capital regulation is clear and
unambiguous and under a plain reading of the rule the five enumerated criteria in §701.34(b)(1)
provide for the components of a written SC Plan that, “at a minimum,” are required to be
included in a secondary capital application forwarded to the NCUA for approval. The Region
argues that Petitioner’s interpretation of the regulation is unsupportable as it necessarily infers
that the five regulatory criteria in §701.34(b)(1) equates to a meaningless checklist whereby a
regional director must essentially automatically approve any application that superficially checks
off each of those criteria. The Region’s position is that Petitioner’s interpretation is clearly
contradictory to the rule’s stated purpose of “strengthening supervisory oversight,” by
“requir[ing] prior approval of a plan for the use of uninsured secondary capital before a credit
union can begin accepting the funds.”25 In further support of its position, the Region points to
the 2006 final rule preamble’s repeated references to the regional director’s duty to assess,
evaluate, and critique those criteria in determining whether to approve or disapprove a credit
union’s secondary capital application. Moreover, the Region argues that the FCU Act imposes a
broad congressional mandate on the NCUA to protect the safety and soundness of all insured
credit unions and, thus, the Region’s consideration of the underlying safety and soundness of
Petitioner’s SC Plan is proper. The SRC found ample support for the Region’s assessments that
Petitioner’s SC Plan is not sound, and concluded the denial of the plan was reasonable. The
Region points to multiple, reasonable safety and soundness concerns regarding Petitioner’s plan,
and the SRC affirmed that those concerns are both reasonable and within the scope of the rule.
Conclusion. Both Petitioner and the Region appear to agree that the secondary capital rule is
unambiguous and under a plain reading of §701.34(b)(1) the rule establishes five criteria upon
which a regional director will consider a federal credit union’s application to accept secondary
capital accounts. However, the parties disagree on the relative subjectivity allowed within the
scope of that provision. Petitioner argues that the five enumerated criteria represent the sole
objective criteria upon which the Region’s decision must be based. Petitioner asserts the
Region’s consideration of safety and soundness is a subjective standard that is outside the scope
of the regulation and, further, pretext for the denial. The Region, on the other hand, argues that
the five enumerated criteria provide for the minimum components that are required to be
included in a secondary capital application. The Region contends, and the SRC agrees, that
22
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based on its assessment and evaluation of those five criteria, there are multiple, valid reasons to
conclude Petitioner’s SC Plan is unsafe and unsound, and to deny Petitioner’s application on that
basis.
Upon consideration of all the available facts and the parties’ oral and written arguments, the
Board concludes there is no uncertainty as to the secondary capital rule’s meaning. Read plainly,
the Board sees no ambiguity in the rule text, which clearly states, “[b]efore accepting secondary
capital, a [LICU] shall adopt, and forward to NCUA for approval, a written [SC Plan] that, at a
minimum,” includes five specific components.26 Indeed, the rule just means what it means:27 to
seek approval to accept secondary capital, a LICU must submit to the NCUA a written plan that
at a minimum includes five things. The rule then states, in subpart (b)(2), that the applicant will
be notified within 45 days of receipt of the SC Plan that the plan is “approved or disapproved.”28
In the Board’s view, there is no genuine ambiguity that in determining whether to approve or
disapprove a submitted SC Plan, the Region must conduct a meaningful assessment, evaluation,
and critique of the contents of the submitted SC Plan, including its underlying safety and
soundness. To deny the Region the ability to exercise reasonable discretion in assessing,
evaluating, and critiquing the contents of a submitted SC Plan would be to render the rule’s preapproval requirement essentially meaningless.
In concluding that the regulation is not genuinely ambiguous, the Board looks not only to the text
and structure of the rule itself, but also the history and purpose of the regulation.29 By way of
background, the secondary capital rule was first promulgated in 199630 to authorize credit unions
serving predominantly low-income members to raise secondary capital, to enable these credit
unions to make more loans and improve other financial services for the limited income groups
and communities they serve.31 Recognizing that LICUs face difficulties in accumulating capital
in view of the limited resources of its members, the rule authorized LICUs to accept secondary
capital accounts to supplement statutory reserves.
The initial rule to authorize secondary capital accounts was fairly lenient. Under the 1996 rule, a
credit union offering secondary capital accounts was required to, among other things, adopt a
written plan addressing how the credit union would use the funds and how it would meet
liquidity needs to repay the funds upon maturity. The plan was required to be submitted to the
appropriate NCUA regional director; however, the submission was for the “purposes of notice to
NCUA; the credit union need not await NCUA approval.”32 In short, the rule required
submission—but not approval—of a credit union’s secondary capital plan.
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The secondary capital rule was subsequently amended in 1999,33 2006,34 and 2010.35 In 2006,
the rule was substantively modified, specifically to “require prior approval of a plan for the use
of uninsured secondary capital before a credit union can begin accepting the funds.”36 In the
preamble37 to the 2006 final rule the Board repeatedly reiterated that the newly adopted preapproval requirement was intended to address a “pattern of lenient practices,”38 and to
“discourage the misuse” of secondary capital by “requir[ing] prior approval, not just submission,
of a [secondary capital plan] . . . before a LICU can accept [secondary capital].”39 Indeed, the
2006 final rule represented an express departure from the pre-2006 notice requirement. In
adopting the 2006 amendments, the NCUA Board clearly contemplated enhanced supervisory
oversight and critical review of submitted secondary capital plans, noting that “[r]equiring prior
approval of a [secondary capital plan] will strengthen supervisory oversight and detection of
lenient practices . . . the approval requirement will ensure that [secondary capital plans] are
evaluated and critiqued by the Region before being implemented.”40
In addition, the Board notes the FCU Act grants the agency broad safety and soundness
authority. Generally, the underlying goals of the NCUA’s regulatory system are protection of
the credit union system and safety and soundness of the National Credit Union Share Insurance
Fund (NCUSIF).41 Section 106 of the FCU Act states “each Federal credit union shall be subject
to examination by, and for this purpose shall make its books and records accessible to” the
NCUA.42 Section 204 provides the Board with authority to appoint examiners who “have power,
on its behalf, to examine any insured credit union, any credit union making application for
insurance of its member accounts, or any closed insured credit union” whenever it is necessary to
determine the condition of a credit union for insurance purposes.43 The Board has delegated
authority to examine and supervise federal credit unions in assigned regions to the regional
directors.44 If it is determined a federal credit union is engaging, has engaged, or is about to
engage in an unsafe or unsound practice, the regional director has broad supervisory authority to
33
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take action against the credit union, including ordering it to cease and desist from unsafe and
unsound practices or take affirmative action to correct unsafe and unsound practices.45 The
regional director also has authority to place limitations on any unsafe or unsound activities or
functions of the credit union.46 The authority to ensure safety and soundness is distinct from the
authority to enforce violations of law or regulation. Thus, even if all legal requirements are met,
a credit union’s activities are subject to safety and soundness review by the regional director and
objectionable on these grounds.47
In the Board’s view, Petitioner’s core argument is unpersuasive. Petitioner argues the Region’s
decision on a submitted SC Plan “must be based,” objectively, on the five criteria in
§701.34(b)(1), yet challenges the notion that the Region may cite deficiencies with the
information and data provided in support of those five plan components, and to deny a SC Plan
on those grounds. Stated differently, Petitioner acknowledges that the Region has discretion to
consider safety and soundness in assessing a submitted plan, yet at the same time insists the
Region cannot take into account the reasonableness of the assumptions and projections
underlying that plan. The Board finds it shortsighted to interpret the secondary capital regulatory
scheme as establishing a pre-approval requirement, but precluding the Region from exercising
reasonable discretion in carrying out that requirement, while simultaneously granting the Region
broad authority to take administrative action for unsafe and unsound practices. Indeed, taken to
its natural extension, Petitioner’s interpretation of the rule would mean the Region must
essentially rubberstamp an unsafe and unsound SC Plan that nevertheless addresses the required
minimum plan components, only to impose a statutory duty on the Region to take subsequent
administrative action against the credit union to correct or halt an unsafe and unsound (but
approved) plan. This would be an unreasonable, inefficient, and narrow result.
Considering the plain wording of the rule, the Board’s expressly stated purpose of strengthening
supervisory oversight in 2006, and the agency’s broad safety and soundness mandate, the Board
finds it clear and unambiguous that the regulation sets forth the minimum content requirements
for what an FCU must submit in a secondary capital plan that is forwarded to the NCUA for
approval. The rule does not go further to impose a mandatory duty on the regional director to
approve secondary capital plans that include the five minimum components in §701.34(b)(1).
Even if the regulation were genuinely ambiguous, the Board finds the Region’s interpretation
and application of the regulation reasonable and supportable.48 As discussed above, in such
cases, unless plainly erroneous or inconsistent with the regulation, the agency’s reasonable
reading of its own regulation will be controlling. The agency’s interpretation will be accorded
deference even where it is possible to reach an alternate interpretation of ambiguous regulatory
language.49 Courts have found deference is particularly appropriate where the interpretation is
45
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technical.50 For example, where a case involves a great deal of facts and financial analysis of
performance, courts have found that substantial deference should be paid to the agency “in the
case of technical expertise and informed predictions about the likely course of future events.”51
Further, courts have determined that significant weight should be given to the recommendations
of expert bank (or credit union) examiners because predictive judgments made by examiners are
the kind of agency function that are “primarily a question of probabilities, and thus peculiarly
subject to the expert experience, discretion, and judgment of the [agency].”52
This case presents a circumstance in which the Region, charged by regulation with making a
judgment concerning whether to approve or disapprove a secondary capital application, properly
relied on its technical knowledge and expertise in interpreting and applying the regulation. In
effect, the Region has determined that Petitioner’s SC Plan is not safe and sound and therefore
approval of its application to accept secondary capital is not appropriate. The SRC affirmed this
determination. Under the circumstances, the Board is not inclined to substitute its judgment for
that of the SRC, whose panel has a collective 84 years of experience with credit unions, or for
that of the Region, a team of competent and experienced professionals responsible for making
informed predictive judgments like the one under appeal in this case.
Accordingly, upon review of the written record in this case, as supplemented by the arguments
presented by the parties at the oral hearing, the Board finds that the Region’s denial of
Petitioner’s application for secondary capital, which was affirmed by the SRC, is reasonable and
well supported, and sees no sound legal basis on which to overturn it. Before granting approval
for a low-income designated federal credit union to accept secondary capital accounts, the FCU
Act and applicable NCUA regulations mandate that the agency consider a credit union’s
secondary capital plan, including its underlying safety and soundness, which must meet
minimum content requirements and be forwarded to the NCUA for approval per §701.34(b). In
this case, the Region has legitimate safety and soundness concerns, well documented in the
record, about Petitioner’s SC Plan. The SRC found ample support for the Region’s assessments
that Petitioner’s SC Plan is not sound, and concluded that the denial of the plan was reasonable.
The Region points to multiple, reasonable safety and soundness concerns regarding the SC Plan,
and the Board takes the view that the SRC was correct in affirming that those concerns are both
reasonable and within the scope of the rule.
The Board emphasizes that this Decision and Order does not preclude Petitioner from submitting
to the Region a new or subsequent application and SC Plan. As the SRC stated in its decision,
and the Board reiterates here, should Petitioner choose to reapply for secondary capital, the
agency encourages ongoing dialogue with the Region to address deficiencies discussed in
previous denials.53
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Order
For the reasons set forth above, it is ORDERED as follows:
The Board upholds the decision by the Supervisory Review Committee and denies the appeal of
XXXX.
The Board’s decision constitutes a final agency determination and is subject to judicial review in
accordance with Chapter 7 of Title 5 of the United States Code.
So ORDERED this 11th day of October, 2019, by the National Credit Union Administration
Board.

__________________________________
Gerard Poliquin
Secretary of the Board
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