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Fact Act - Risk Based Pricing Notices
Loans - All Loans

INTRODUCTION AND PURPOSE

ABBREVIATIONS AND DEFINITIONS

RECORD RETENTION REQUIREMENTS

REGULATORY REFERENCES

Yes/No/NA |

Comments

Section 1 - Determine Applicability of This Regulati

on (12 CFR 222.72-73)

1. Does the credit union use consumer report information in
consumer credit decisions?

If no - Stop Questionnaire Not Required. If
yes, please answer question 2.

2. If yes, does the credit union provide credit on terms that
are materially less favorable that the most favorable material
terms available to a substantial proportion of its consumers?

If yes, the credit union is subject to the risk-
based pricing notice regulations.

Section 2 - Determine if Risk-Based Pricing Notices

are Used

Determine whether the credit union provides a risk-based
pricing notice to a member (12 CFR 222.72(a)).

If it does, proceed to Section 3. If no,
proceed to Section 9 to determine whether
an exception applies (12 CFR 222.74).

Section 3 - Methods Used to Identify Who Must Receive Notice (12 CFR 222.72(b))

1. What method, e.g., Direct, Proxy or Tiered Pricing, does
the credit union use to identify members who must receive a
risk-based pricing notice? (*If the credit union uses several
methods, please select Multiple Methods from the drop
down list. Then, complete the applicable questions for each
method used.)

Please complete the applicable section(s)
below.

Direct Method (12 CFR 222.72(b))

1. Does the credit union directly compare the material terms
offered to each member and the material terms offered to the
other members for a specific type of credit product?

2. Does the credit union's direct method comply with the
regulations? (12CFR 222.72(b))

Proxy (40/60 Cutoff) Method: (12 CFR 222.72(b)(1))

1. Does the credit union calculate the cutoff score by
considering the credit scores of all (or a representative
sample) of members who have received credit for a specific
type of credit product?

2. Does the credit union recalculate the cutoff score no less
than every two years?




3. For new entrants into the credit business, for new products
subject to risk-based pricing, or for acquired credit
portfolios, does the credit union recalculate the cutoff scores
within time periods specified in the regulation?

4. For credit unions using more than one credit score to set
material terms, does the credit union establish a cutoff score
according to the methods specified in the regulation?

5. If no credit score is available for a member, does the
credit union provide the member a risk-based pricing notice?

Tiered Pricing Method: (12 CFR 222.72(b)(2))

1. Four or Fewer Pricing Tiers: Does the credit union
send risk-based pricing notices to members who do not
qualify for the top, best-priced tier?

2. Five or More Pricing Tiers: Does the credit union
send risk-based pricing notices to members who do not
qualify for the top, two-best-priced tiers and any other tier
that, combined with the top two tiers, equal between 30
percent up to but less than 40 percent of the total number of
tiers?

Section 4 - Credit Card Issuers (Applicable to credit unions who issue credit cards.)

1. Does the credit union (card issuer) use the credit score
proxy method or the tiered pricing method to identify
members to whom it must provide a risk-based pricing
notice?

Complete this section only if the credit
union is the issuer of credit cards.

2. If not, does the credit union use the method as permitted
by 12 CFR 222.72(c) to identify members to whom it must
provide a risk-based pricing notice?

3. Does the card issuer provide a risk-based pricing notice
to each consumer that is provided a credit card with a
purchase APR greater than the lowest purchase APR
available under the program or solicitation?

Section 5 - Risk-Based Pricing Notice Content (12 C

FR 222.73(2)(1))

1. Determine whether the risk based pricing notice contains
the following required elements:

a. A statement that a consumer report (or credit report)
includes information about the consumer’s credit history
and the type of information included in that history;

b. A statement that the terms offered, such as the APR,
have been set based on information from a consumer

report;




c. A statement that the terms offered may be less
favorable than the terms offered to members with better
credit histories;

d. A statement that the consumer is encouraged to verify
the accuracy of the information contained in the consumer
report and has the right to dispute any inaccurate
information in the report;

e. The identity of each consumer reporting agency that
furnished a consumer report used in the credit decision;

f. A statement that federal law gives the consumer the
right to obtain a copy of a consumer report from the
consumer reporting agency or agencies identified in the
notice without charge for 60 days after receipt of the
notice:;

g. A statement informing the consumer how to obtain a
consumer report from the consumer reporting agency or
agencies identified in the notice and providing contact
information (including a toll-free telephone number, where
applicable) specified by the consumer reporting agency or
agencies: and

h. A statement directing members to the web sites of the
Federal Reserve Board and Federal Trade Commission to
obtain more information about consumer reports.

Section 6 - Account Reviews (12 CFR 222.72(d))

1. If the credit union increases the member’s APR as the
result of a review of a member’s account, did the credit
union provide the member with a risk-based pricing notice
if an adverse action notice was not already provided?

Section 7 - Account Review Notice Content (12 CFR 222.73(a)(2))

1. Did the account review risk-based pricing notice contain
all of the following components?

a. A statement that a consumer report (or credit report)
includes information about the member's credit history and
the type of information included in that history.

b. A statement that the consumer is encouraged to verify
the accuracy of the information contained in the consumer
report and has the right to dispute any inaccurate
information in the report;

c¢. The identity of each consumer reporting agency that
furnished a consumer report used in the credit decision;




d. A statement that federal law gives the consumer the
right to obtain a copy of a consumer report from the
consumer reporting agency or agencies identified in the
notice without charge for 60 days after receipt of the
notice:;

e. A statement that informs the consumer how to obtain a
consumer report from the consumer reporting agency or
agencies identified in the notice and provides contact
information (including a toll-free telephone number, where
applicable) specified by the consumer reporting agency or
agencies:

f. A statement that directs members to the web sites of the
Federal Reserve Board and Federal Trade Commission to
obtain more information about consumer reports;

g. A statement that the credit union has conducted a
review of the account using information from a consumer
report; and

h. A statement that, as a result of the review, the APR on
the account has been increased based on information from
a consumer report.

Section 8 - Specific Criteria Applicable to All Notices

1. Are the risk-based pricing notices clear and conspicuous
and comply with the specific format requirements for the
notices (12 CFR 222.73(b), .74(d)(2), .74(e)(2), and

T4(F)(3))?

2. For all notices, are the notices are provided within the
required timeframes? (12 CFR 222.73(c), .74(d)(3),
.74(e)(3), and .74(f)(4))

a. closed-end credit;

b. open-end credit; and

C. account reviews.

d. Are credit score disclosers for loans secured by
residential real property provided timely?

e. Are credit score disclosers for loans not secured by
residential real property provided timely?

f. Are credit score exception notices provided timely
when no credit score is available?

g. Except credit score disclosures for loans secured by
residential real property, does the credit union comply
with the specified timeframes for automobile lending
transactions with unaffiliated vendors?

h. Except credit score disclosures for loans secured by
residential real property, does the credit union comply
with the specified timeframes for instant credit granted
under an open-end credit plan?

i. Does the credit union follow the rules of construction
pertaining to the number of notices provided to the
consumer(s) (12 CFR 222.75)?




j. Does the credit union use the model forms in Appendix
H of the regulation?

k. If yes, did the credit union modify the model form in
such a manner as to lose the benefit of a safe harbor?
(Appendix H).

Section 9 - Exceptions

1. Does the credit union qualify for any of the below
requlatory exceptions? (12 CFR 222.74(a)-(f))

a. A consumer applies for specific terms of credit, and
receives them, unless those terms were specified by the
creditor using a consumer report after the consumer
applied for the credit and after the creditor obtained the
consumer report.

b. Creditor provides a notice of adverse action.

c. Creditor makes a firm offer of credit in a prescreened
solicitation.

d. Credit union generally provides a credit score
disclosure to each member that requests a loan that is or
will be secured by residential real property.

e. Credit union generally provides a credit score
disclosure to each consumer that requests a loan that is not
or will not be secured by residential real property.

f. Credit union, which otherwise provides credit score
disclosures to members that request loans, provides a
disclosure for when no credit score is available.

Section 9 - Credit Score Disclosure (Loan secured or will be secured by residential real property)

1. Credit unions that choose to provide a credit score
disclosure to members that request a loan that is or will be
secured by residential real property, does the credit union
provide a Section 222.74(d) notice to each member that
requests such an extension of credit?

2. Does each notice contain the following information?

a. A statement that a consumer report (or credit report) is
a record of the consumer’s credit history and includes
information about whether the consumer pays his or her
obligations on time and how much the consumer owes to
creditors:

b. A statement that a credit score is a number that takes
into account information in a consumer report and that a
credit score can change over time to reflect changes in the
consumer’s credit history;

c. A statement that the consumer’s credit score can affect
whether the consumer can obtain credit and what the cost
of that credit will be;




d. A statement that the consumer’s credit score can affect
whether the consumer can obtain credit and what the cost
of that credit will be;

e. A statement that the consumer is encouraged to verify
the accuracy of the information contained in the consumer
report and has the right to dispute any inaccurate
information in the report;

f. A statement that federal law gives the consumer the
right to obtain copies of his or her consumer reports
directly from the consumer reporting agencies, including a
free report from each of the nationwide consumer
reporting agencies once during any 12-month period;

g. Contact information for the centralized source from
which members may obtain their free annual consumer
reports;

h. A statement directing members to the web sites of the
Federal Reserve Board and Federal Trade Commission to
obtain more information about consumer reports;

i. The information required to be disclosed to the
consumer in Section 609(g) of the FCRA, under
“Disclosure of Credit Scores by Certain Mortgage Lenders
(FCRA), Section 609(a)”; and

j. The distribution of credit scores among members who
are scored under the same scoring model that is used to
generate the consumer’s credit score.

Section 10 - Credit Score Disclosure (Unsecured or will not be secured by residential real property)

1. For credit unions that chooses to provide a credit score
disclosure to members that request a loan that is not or will
not be secured by residential real property, did the credit
union provide Section 222.74(e) notice to each member that
requests such an extension of credit?

2. Does each notice contain the following information?

a. A statement that a consumer report (or credit report) is
a record of the consumer’s credit history and includes
information about whether the consumer pays his or her
obligations on time and how much the consumer owes to
creditors:

b. A statement that a credit score is a number that takes
into account information in a consumer report and that a
credit score can change over time to reflect changes in the
consumer’s credit history;

c. A statement that the consumer’s credit score can affect
whether the consumer can obtain credit and what the cost
of that credit will be;

d. A statement that the consumer is encouraged to verify
the accuracy of the information contained in the consumer
report and has the right to dispute any inaccurate
information in the report;




e. A statement that federal law gives the consumer the
right to obtain copies of his or her consumer reports
directly from the consumer reporting agencies, including a
free report from each of the nationwide consumer
reporting agencies once during any 12-month period;

f. Contact information for the centralized source from
which members may obtain their free annual consumer
reports;

g. A statement directing members to the web sites of the
Federal Reserve Board and Federal Trade Commission to
obtain more information about consumer reports;

h. The current credit score of the consumer or the most
recent credit score of the consumer that was previously
calculated by the consumer reporting agency for a purpose
related to the extension of credit;

i. The distribution of credit scores among members who
are scored under the same scoring model that is used to
generate the consumer’s credit score.

j. The range of possible credit scores under the model
used to generate the credit score;

k. The date on which the credit score was created; and

I. The name of the consumer reporting agency or other
person that provided the credit score.

Section 11 - No Credit Score Available

1. Credit unions that otherwise provide credit score
disclosures to members that request loans, did the credit
union provide to the applicable members in situations where
no credit score is available for the consumer, as required by
222.74(F)?

2. Does each notice contain the following information?

a. A statement that a consumer report (or credit report)
includes information about the consumer’s credit history
and the type of information included in that history;

b. A statement that a credit score is a number that takes
into account information in a consumer report and that a
credit score can change over time in response to changes
in the consumer’s credit history;

c. A statement that credit scores are important because
members with higher credit scores generally obtain more
favorable credit terms;

d. A statement that not having a credit score can affect
whether the consumer can obtain credit and what the cost
of that credit will be;




e. A statement that a credit score about the consumer was
not available from a consumer reporting agency, which
must be identified by name, generally due to insufficient
information regarding the consumer’s credit history;

f. A statement that the consumer is encouraged to verify
the accuracy of the information contained in the consumer
report and has the right to dispute any inaccurate
information in the consumer report;

g. A statement that federal law gives the consumer the
right to obtain copies of his or her consumer reports
directly from the consumer reporting agencies, including a
free consumer report from each of the nationwide
consumer reporting agencies once during any 12-month
period;

h. The contact information for the centralized source from
which members may obtain their free annual consumer
reports; and

i. A statement directing members to the web sites of the
Federal Reserve Board and Federal Trade Commission to
obtain more information about consumer reports.

Section 12 - Multiple Credit Scores

1. For credit unions that provide credit score exception
notices and that obtain multiple credit scores in setting
material terms of credit, is/are the score(s) disclosed in a
manner consistent with the regulation (12 CFR 222.74(d)(4)
and .74 (e)(4))?

a. If a credit union only relies upon one of those credit
scores in setting the material terms of credit granted,
extended, or otherwise provided to a consumer (for
example, by using the low, middle, high, or most recent
score), did the notice include that credit score and the
other information required by Section 222.74(d)?

b. If an credit union relies upon multiple credit scores in
setting the material terms of credit granted, extended, or
otherwise provided to a consumer (for example, by
computing the average of all the credit scores obtained),
did the notice include that credit score and the other
information required by Section 222.74(d)?
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A4
The Fair and Accurate Credit Transactions Act of 2003 (FACT Act) was signed into law on December 4,
2003. Public Law 108-159, 117 Stat.1952.

In general, the FACT Act amended the Fair Credit Reporting Act (FCRA) to enhance the ability of
consumers to combat identity theft, increase the accuracy of consumer reports, and allow consumers to
exercise greater control regarding the type and amount of solicitations they receive.

Section 311 of the FACT Act added a new section 615(h) to the FCRA to address risk-based pricing.
Risk-based pricing refers to the practice of setting or adjusting the price and other terms of credit
offered or extended to a particular consumer to reflect the risk of nonpayment by that consumer.
Information from a consumer report is often used in evaluating the risk posed by the consumer.
Creditors that engage in risk-based pricing generally offer more favorable terms to consumers with good
credit histories and less favorable terms to consumers with poor credit histories.

Under section 615(h) of the FCRA, a risk-based pricing notice must be provided to consumers in certain
circumstances. Generally, a person must provide a risk-based pricing notice to a consumer when the
person uses a consumer report in connection with an application, grant, extension, or other provision of
credit and, based in whole or in part on the consumer report, grants, extends, or provides credit to the
consumer on material terms that are materially less favorable than the most favorable terms available to
a substantial proportion of consumers from or through that person. The risk-based pricing notice
requirement is designed primarily to improve the accuracy of consumer reports by alerting consumers to
the existence of negative information on their consumer reports so that consumers can, if they choose,
check their consumer reports for accuracy and correct any inaccurate information.

Note: Business credit excluded. This subpart does not apply to an application for, or
a grant, extension, or other provision of, credit to a consumer or to any other applicant
primarily for a business purpose.

Regulation Effective Date: January 1, 2011

A5

Definitions (12 CFR 222.71) For purposes of this subpart, the following definitions apply:

(a) Annual percentage rate has the same meaning as in 12 CFR 226.14(b) with respect to an open-end
credit plan and as in 12 CFR 226.22 with respect to

closed-end credit.

(b) Closed-end credit has the same meaning as in 12 CFR 226.2(a)(10).

(c) Consummation means the time that a consumer becomes contractually

obligated on a credit transaction.

(d) Credit has the same meaning as in 15 U.S.C. 1681a(r)(5).

(e) Creditor has the same meaning as in 15 U.S.C. 1681a(r)(5).

(f) Credit card has the same meaning as in 15 U.S.C. 1681a(r)(2).

(g) Credit card issuer has the same meaning as in 15 U.S.C. 1681a(r)(1)(A).

(h) Credit score has the same meaning as in 15 U.S.C. 1681g(f)(2)(A).

(i) Material terms means—

(2) (i) In the case of credit extended under an open-end credit plan, the annual percentage rate required
to be disclosed under 12 CFR 226.6(a)(2),

excluding both any temporary initial rate that is lower than the rate that will apply after the temporary rate
expires and any penalty rate that will apply

upon the occurrence of one or more specific events, such as a late payment or an extension of credit
that exceeds the credit limit;

(i) In the case of a credit card (other than a credit card that is used to access a home equity line of
credit), the annual percentage rate that applies to purchases (“purchase annual percentage rate”) and
no other annual percentage rate;

(2) In the case of closed-end credit, the annual percentage rate required to be disclosed prior to
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consummation under 12 CFR 226.17(c) and 226.18(e); and

(3) In the case of credit for which there is no annual percentage rate, such as credit extended to
consumers by a telephone company or a utility, any monetary terms that the person varies based on
information in a consumer report, such as the down payment or deposit.

() Materially less favorable means, when applied to material terms, that the terms granted or extended
to a consumer differ from the terms granted or extended to another consumer from or through the same
person such that the cost of credit to the first consumer would be significantly greater than the

cost of credit granted or extended to the other consumer. For purposes of this definition, factors relevant
to determining the significance of a difference in cost include the type of credit product, the term of the
credit extension, if any, and the extent of the difference between the material terms granted or extended
to the two consumers.

(k) Open-end credit plan has the same meaning as in 15 U.S.C. 1602(i), as interpreted by the Board of
Governors of the Federal Reserve System in

Regulation Z (12 CFR part 226) and the Official Staff Commentary to Regulation Z (Supplement | to Part
226).

A6

No records retention requirement was denoted in the regulation. However, staff should review policies,
procedures, and the forms used to comply with the rules. Regulation E provides the following record
retention guideline.

A financial institution need not retain records that it has given disclosures and documentation to each
consumer; it need only retain evidence demonstrating that its procedures reasonably ensure the
consumers' receipt of required disclosures and documentation.

A7
Section 615(h) Duties of Users Regarding Risk-Based Pricing (12 CFR 222.70)

A9

General requirements (12 CFR 222.72-73)

A financial institution must provide to a consumer a notice (“risk-based pricing notice”) in the form and
manner prescribed by the regulation if:

1. The institution uses a consumer report in connection with an application for, or a grant, extension, or
other provision of, credit to a consumer for personal, family, or household purposes; and

2. based in whole or in part on the consumer report, the institution grants, extends, or otherwise
provides credit to that consumer on material terms that are materially less favorable than the most
favorable material terms available to a substantial proportion of consumers from that institution.

Note: Business credit excluded. This subpart does not apply to an application for, or
a grant, extension, or other provision of, credit to a consumer or to any other applicant
primarily for a business purpose.

Other Considerations - Third-Party Vendors

The obligation to provide the notice refers to the creditor to whom the obligation is initially payable, i.e.
the original creditor. This interpretation excludes brokers and other intermediaries who do not
themselves grant, extend, or provide credit to consumers.

Multi-party transactions—(1)
Initial creditor. The person to whom a credit obligation is initially payable must provide the risk-based
pricing
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notice described in § 640.3(a) or (c), or satisfy the requirements for and provide the notice required
under one of the exceptions in 8 640.5(d), (e), or (f), even if that person immediately assigns the credit
agreement to a third party and is not the source of funding for the credit.

(2) Purchasers or assignees. A purchaser or assignee of a credit contract with a consumer is not
subject

to the requirements of this part and is not required to provide the risk-based pricing notice described in §
640.3(a) or (c), or satisfy the requirements for and provide the notice required under one of the
exceptions in § 640.5(d), (e), or (f).

See preamble to the final regulation (75 Federal Register 2730 and 2731).

All
1. “Material terms” means in general:

a. For open-end credit, the annual percentage rate (APR) required to be disclosed in the account
opening disclosures required under Regulation Z. This does not include a temporary initial rate that is
lower than the rate that will apply when the temporary rate expires, any penalty rate that applies upon
the occurrence of specific events (such as a late payment), or any fixed APR option for a home equity
line of credit;

b. For credit cards (other than a credit card used to access a home equity line of credit or a charge
card), the APR that applies for purchases. For credit cards without a purchase APR, “material terms”
means the APR that varies based on consumer report information and that has the most significant
financial impact on consumers;

c. For closed-end credit, the APR required to be disclosed prior to consummation under the closed-end
provisions of Regulation Z; and

d. For credit that does not have an APR, the financial term that varies based on consumer report
information and that has the most significant financial impact on consumers, such as an annual
membership fee for a charge card.

2. “Materially less favorable” means, generally, that the cost of credit to a consumer would be
significantly greater than the cost of credit to another consumer from or through the same creditor.
Relevant factors in determining the significance of a difference in cost include the type of credit product,
the term of the credit extension, and the extent of the difference.

A15

Method 1: Direct Method (12 CFR 222.72(b)).

A financial institution may determine, on a case-by-case basis, whether a consumer has received
material terms that are materially less favorable by comparing the material terms offered to the
consumer to the material terms offered to other consumers for a specific type of credit product. A
“specific type of credit product” means one or more credit products with similar features that are
designed for similar purposes. Examples include student loans, unsecured credit cards, secured credit
cards, new automobile loans, used automobile loans, fixed-rate mortgage loans, and variable-rate
mortgage loans.

Because making such a direct comparison between consumers may not be operationally feasible, the
rules provide two alternative methods, a credit score proxy method and a tiered pricing method, both of
which are described as follows:

Alternative Method 1: Credit score proxy (40/60 Cutoff) method (12 CFR 222.72(b)(1))

If a creditor uses credit scores to set the material terms of credit, the creditor may determine a cutoff
score that represents the point at which approximately 40 percent of its consumers have higher credit
scores and 60 percent of its consumers have lower credit scores. The creditor may then provide a risk-
based pricing notice to each consumer who has a credit score lower than the cutoff score.
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Alternative to the proxy (40/60) cutoff method:

The regulation provides an alternative to the 40/60 cutoff discussed above for situations where more
than 40 percent of consumers (e.g., 80 percent) receive the most favorable material terms. In such
situations, the creditor may set a different cutoff score based on its historical experience. The cutoff
score would be set at a point at which the approximate percentage of consumers who historically have
received the most favorable material terms based on their credit score would not receive a notice in the
future. Under this alternative, the risk-based pricing notices would be provided to the approximate
percentage of consumers who historically have been granted credit on material terms other than the
most favorable terms.

For example, based on a sample of credit extended in the past six months, a creditor may determine
that approximately 80 percent of its consumers received credit at its lowest APR (i.e., the most favorable
material terms), and 20 percent of its consumers received credit at a higher APR (i.e., material terms
other than the most favorable). Approximately 80 percent of the sampled consumers had a credit score
at or above 750, and 20 percent had a credit score below 750. As a result, the card issuer could select
750 as its cutoff score. Consumers who have credit scores lower than 750 would receive the risk-based
pricing notice. See preamble to the final regulation (75 FR at 2733).

Alternative Method 2: Tiered pricing method (12 CFR 222.72(b)(2)).

If a financial institution sets the material terms of credit by assigning each consumer to one of a discrete
number of pricing tiers for a specific type of credit product, based in whole or in part on a consumer
report, the institution may provide a risk-based pricing notice to each consumer who is not assigned to
the top pricing tier or tiers.

If the financial institution uses four or fewer pricing tiers, it complies by providing risk-based pricing
notices to all consumers who do not qualify for the top, best-priced tier. If the institution uses five or
more pricing tiers, it complies by providing the notices to all consumers who do not qualify for the two
top, best-priced tiers and any other tier that, combined with the top two tiers, equal no less than the top
30 percent and no more than the top 40 percent of the total number of tiers.

A20

Alternative Method 1: Proxy Method (40/60 Cutoff)

If a creditor uses credit scores to set the material terms of credit, the creditor may determine a cutoff
score that represents the point at which approximately 40 percent of its consumers have higher credit
scores and 60 percent of its consumers have lower credit scores. The creditor may then provide a risk-
based pricing notice to each consumer who has a credit score lower than the cutoff score.

Example:
Total number of consumers: 10,000
40 percent of consumers: 4,000

Highest credit scores for 4,000 customers (Top score on credit scale is 800) 700 - 800
Based on this example, the cutoff score would be 700.
Risk-based pricing notices required for consumers with scores lower than cutoff score 0-699

Alternative to 40/60 Cutoff Example:

As an alternative to the 40/60 cutoff discussed above, for situations where more than 40 percent of
consumers receive the most favorable terms, the creditor may set a higher cutoff score. The cutoff
score may be set at a point that represents the approximate percentage of consumers who historically
have been granted credit on materially more favorable terms.



Cell:
Comment:

Cell:
Comment:

Cell:

Comment:

Cell:
Comment:

Cell:
Comment:

For example, based on a sample of credit extended in the past six months, a creditor may determine
that approximately 80 percent of its consumers received credit at its lowest APR (i.e., the most favorable
terms) and that approximately 80 percent of the sampled consumers had a credit score at or above 750.
As a result, the card issuer could select 750 as its cutoff score. Consumers who have credit scores less
than 750 would receive the risk-based pricing notice.

A22

For new entrants into the credit business or for new products subject to risk-based pricing, a financial
institution may determine the cutoff score based on information from market research or other third-
party sources.

For a newly acquired credit portfolio, a financial institution may determine the cutoff score from
information obtained from the seller of the portfolio. The institution must recalculate the score on the
scores of its own consumers within one year after it begins using a score derived from market research
or a third-party.

If it has not offered new credit or has insufficient data within that one year with which to recalculate a
cut-off score based on the credit scores of its own consumers, it may continue to use the original cutoff
score. However, within two years, it must calculate its own cutoff score if it has granted credit to some
new consumers within those two years.

A23

For a financial institution that generally uses two or more credit scores to set material credit terms, the
institution must determine the cutoff score using the same method used to evaluate multiple scores
when making credit decisions (for example, using an average credit score) or must use a reasonable
method if no consistent method is used in evaluating multiple scores.

A24
If no credit score is available for a consumer, a financial institution must assume that it is granting credit
on materially less favorable terms and thus must provide a risk-based pricing notice to the consumer.

A26
If the credit union uses four or fewer pricing tiers, it should send risk-based pricing notices to all
consumers who do not qualify for the top, e.g, best-priced, tier.

Example:
Four or fewer tiers (Top tier = best rate & No risk-based pricing notice required)
Tier 1 (top) 8% (Represents the APR granted to the population meeting specified criteria.)

Tier 2 10%
Tier 3 12%
Tier 4 14%

Risk-based pricing notice required for Tiers 2, 3 and 4.

A27

If the credit union uses five or more pricing tiers, it complies by providing the notices to all members who
do not qualify for the two top, best-priced tiers and any other tier that, combined with the top two tiers,
equal no less than the top 30 percent and no more than the top 40 percent of the total number of tiers.
For example:

Five tiers (Top tier = best rate & No risk-based pricing notice required)

Tier 1 (top) 8%

Tier 2 10%

* No risk-based pricing notice required for top 30% to 40% of tiers. Top two tiers comprise 2 out of 5
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(40%) of the number of tiers.

Tier 312%
Tier 4 14%
Tier 5 16%
Risk-based notices required for Tiers 3-5.

More than 5 tiers (Top tier = best rate & No risk-based pricing notice required)

Tier 1 (top) 8%

Tier 2 10%

Tier 3 12%

* No risk-based pricing notice required for top 30% to 40% of tiers. Top three tiers comprise 3 out of 9
(33%) of the number of tiers.

Tier 4 14%
Tier 5 16%
Tier 6 18%
Tier 7 20%
Tier 8 22%
Tier 9 24%
Risk-based notices required for Tiers 4-9.

A29

Application to credit card issuers (12 CFR 222.72(c)). A credit card issuer may use any of the methods
in 12 CFR 222.72(b) (40/60 Cutoff or Tiered pricing) to identify consumers to whom it must provide a
risk-based pricing notice.

Alternatively, the card issuer may provide the notice:
(a) when a consumer applies for a credit card in connection with an application program or in response
to a solicitation and the credit card program offers more than one APR, and

(b) based in whole or in part on a consumer report, the credit card is issued to a consumer with an APR
that is higher than the lowest APR available in connection with the application or solicitation.

The risk-based pricing requirements do not apply to a card issuer if the credit card program offers only a
single annual APR (other than temporary initial rates or penalty rates) or if the issuer offers the
consumer the lowest possible APR under the credit card program.

Other Considerations - Third Party Vendors

The person to whom a credit obligation is initially payable must provide the risk-based pricing

notice described in § 640.3(a) or (c), or satisfy the requirements for and provide the notice required
under one of the exceptions in 8§ 640.5(d), (e), or (f), even if that person immediately assigns the credit
agreement to a third party and is not the source of funding for the credit.

A30

If the institution does not use the credit score proxy method or the tiered pricing method, determine
whether the card issuer used the following method as permitted by 12 CFR 222.72(c) to identify
consumers to whom it must provide a risk-based pricing notice:

a) A consumer applies for a credit card either in connection with an application program, such as a
direct-mail offer or a take-one application, or in response to a solicitation under 12 CFR 226.5a, and
more than a single possible purchase annual percentage rate may apply under the program or
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solicitation; and

b) Based in whole or in part on a consumer report, the credit card issuer provides a credit card to the
consumer with a purchase APR that is greater than the lowest purchase APR available in connection
with the application or solicitation.

A33

If the credit union uses the model forms in Appendix H of the regulation, without modifying the
responses to this section will be "yes." However, if modifications are made, staff must ensure the
modifications comply with Section 7, questions j & k of this questionnaire.

A43

Generally, creditors must provide a risk-based pricing notice to the consumer if the creditor, based in
whole or in part on a consumer report, increases the consumer’s APR after a review of the consumer’s
account, unless an exception applies (for example, the creditor provides an adverse action notice).

A56
Timing (12 CFR 222.73(c)). The timing requirement depends on the specific type of credit transaction
as specified below:

« For closed-end credit, a risk-based pricing notice must be provided to the consumer after the decision
to approve a credit request, but before consummation of the transaction.

« For open-end credit, the notice must be provided after the decision to grant credit has been
communicated to the consumer but before the first transaction under the plan has been made.

« For account reviews, the notice must be provided at the time that the decision to increase the APR is
communicated to the consumer or no later than five days after the effective date of the change in the
APR.

In addition, Sections 222.73(c)(2) and (3) have specific timing requirement for certain automobile
lending transactions and for contemporaneous purchase credit.

A57

For closed-end credit, the notice generally must be provided to the consumer after the decision to
approve a credit request is communicated to the consumer, but before consummation of the
transaction.

A58
For open-end credit, the notice generally must be provided after the decision to grant credit is
communicated to the consumer, but before the first transaction under the plan has been made.

A59

For account reviews, the notice generally must be provided at the time that the decision to increase the
APR is communicated to the consumer or no later than five days after the effective date of the change in
the APR.

AB0

The credit score disclosure for loans secured by residential real property must be provided to the
consumer at the same time as the disclosure required by Section 609(g) of the FCRA is provided to the
consumer. The 609(g) notice must be provided as soon as reasonably practicable after the credit score
has been obtained. In any event, the credit score disclosure for loans secured by residential real
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property must be provided at or before consummation in the case of closed-end credit or before the first
transaction is made under an open-end credit plan.

A6l

» The notice generally must be provided to the consumer as soon as reasonably practicable after the
credit score has been obtained, but in any event at or before consummation in the case of closed-end
credit or before the first transaction is made under an open-end credit plan.

A62

« The notice generally must be provided to the consumer as soon as reasonably practicable after the
institution has requested the credit score, but in any event not later than consummation of a transaction
in the case of closed-end credit or when the first transaction is made under an open-end credit plan.

AB3

« For automobile lending transactions made through an auto dealer that is unaffiliated with the institution,
the institution may provide a notice in the time periods described above. Alternatively, the institution
may arrange to have the auto dealer provide a notice to the consumer on its behalf within these time
periods and maintain reasonable policies and procedures to verify that the auto dealer provides the
notice to the consumer within the applicable time periods. If the institution arranges to have the auto
dealer provide a credit score disclosure for loans not secured by residential real property, the institution
complies if the consumer receives a notice containing a credit score obtained by the dealer with these
time periods, even if a different credit score is obtained and used by the institution.

A4

For instant credit that is granted under an open-end credit plan to a consumer in person or by telephone,
the notice may be provided at the earlier of:

a. The time of the first mailing to the consumer after the decision is made to approve the credit, such as
in a mailing containing the account agreement or a credit card; or

b. Within 30 days after the decision to approve the credit.

AB5
The rules clarify that, in general, only one risk-based pricing notice is required to be provided per credit
extension, except in the case of a notice provided in connection with an account review.

In a transaction involving two or more members, a credit union must provide a risk-based pricing notice
to each member. If the members have the same address, a credit union may satisfy the requirements
by providing a single notice addressed to both members.

For credit score disclosure exception notices, whether the members have the same address or not, the
credit union must provide a separate notice to each member.

AB6
Appendix H contains five optional model forms that may be used to comply with the regulatory
requirements. The five model forms are:

1. H-1 Model form for risk-based pricing notice

2. H-2 Model form for account review risk-based pricing notice

3. H-3 Model form for credit score disclosure exception for credit secured by one to four units of
residential real property

4. H-4 Model form for credit score disclosure exception for loans not secured by residential real
property

5. H-5 Model form for credit score disclosure exception for loans where credit score is not available
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Use of the model forms is not required. A financial institution may change the forms by rearranging the
format or by making technical modifications to the language of the forms. However, any change may
not be so extensive as to materially affect the substance, clarity, comprehensibility, or meaningful
sequence of the forms. Institutions making such extensive revisions would lose the “safe harbor” that
Appendix H provides. Examples of acceptable changes are provided in Appendix H to the regulation.

A87
Section 609(g) requires a disclosure by all persons that make or arrange loans secured by residential
real property (one to four units) and that use credit scores.

These persons must provide credit scores and other information about credit scores to applicants,
including the disclosure set forth in Section 609(g)(1)(D) (“Notice to the Home Loan Applicant”).

A88

The distribution should:

a. Use the same scale as that of the credit score provided to the consumer, and

b. Be presented:

1. In the form of a bar graph containing a minimum of six bars that illustrates the percentage of
consumers with credit scores within the range of scores reflected in each bar,

2. By other clear and readily understandable graphical means, or

3. In a clear and readily understandable statement informing the

consumer how his or her credit score compares to the scores of other consumers. The presentation
may use a graph or statement obtained from

A100

The distribution should:

a. Use the same scale as that of the credit score provided to the consumer, and

b. Be presented:

(i) inthe form of a bar graph containing a minimum of six bars that illustrates the percentage of
consumers with credit scores within the range of scores reflected in each bar,

(i) by other clear and readily understandable graphical means, or

(iii) in a clear and readily understandable statement informing the consumer how his or her credit score
compares to the scores of other consumers.

The presentation may use a graph or statement obtained from the entity providing the credit score if it
meets these requirements.

A105
Model form of the notice contained in Appendix H-5 of this part is deemed to comply with the
requirements of §222.74(f). (Use of the model form is optional.)

Al118
Requirements pertaining to the regulation cited in this question are located in Sections 5 & 6 of this
questionnaire.

Al19
Requirements pertaining to the regulation cited in this question are located in Sections 5 & 6 of this
questionnaire.
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