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protection, supplied for officials at the expense
of the credit union: Provided, that such insur-
ance protection must exclude life insurance;
must be limited to areas of risk, including acci-
dental death and dismemberment, to which the
official is exposed by reason of carrying out the
duties or responsibilities of the official’s credit
union position; must cease immediately upon
the insured person’s leaving office, without pro-
viding residual Dbenefits other than from
pending claims, if any; and

(iii) indemnification and related insurance
consistent with paragraph (c) of this Section.

(¢) Indemnification.

(1) A Federal credit union may indemnify
its officials and current and former employees
for expenses reasonably incurred in connection
with judicial or administrative proceedings to
which they are or may become parties by reason
of the performance of their official duties.

(2) Indemnification shall be consistent
either with the standards applicable to credit
unions generally in the state in which the prin-
cipal or home office of the credit union is
located, or with the relevant provisions of the
Model Business Corporation Act. A Federal
credit union that elects to provide indemnifica-
tion shall specify whether it will follow the rel-
evant state law or the Model Business Corpora-
tion Act. Indemnification and the method of
indemnification may be provided for by charter
or bylaw amendment, contract or board resolu-
tion, consistent with the procedural require-
ments of the applicable state law or the Model
Business Corporation Act, as specified. A
charter or bylaw amendment must be approved
by the National Credit Union Administration.

(3) A Federal credit union may purchase
and maintain insurance on behalf of its officials
and employees against any liability asserted
against them and expenses incurred by them in
their official capacities and arising out of the
performance of their official duties to the extent
such insurance is permitted by the applicable
state law or the Model Business Corporation
Act.

§701.34 Designation of low-income
status; receipt of secondary
capital accounts by low-income
designated credit unions.

(a) Designation of low-income status. (1) Section
107(6) of the Federal Credit Union Act (12 U.S.C.

1757(6)) authorizes federal credit unions serving
predominantly low-income members to receive
shares, share drafts and share certificates from
nonmembers. In order to utilize this authority,
a federal credit union must receive a low-income
designation from its Regional Director. The des-
ignation may be removed by the Regional Director
upon notice to the federal credit union if the defini-
tions set forth in paragraphs (a) (2) and (3) of
this section are no longer met. Removals may be
appealed to the NCUA Board within 60 days. Ap-
peals should be submitted through the Regional
Director.

(2) The term “low-income members” shall
mean those members who make less than 80
percent of the average for all wage earners as
established by the Bureau of Labor Statistics or
those members whose annual household income
falls at or below 80 percent of the median
household income for the nation as established
by the Census Bureau or those members other-
wise defined as low-income members as deter-
mined by order of the NCUA Board.

(i) In documenting its low-income mem-
bership, a credit union that serves a geographic
area where a majority of residents fall at or
below the annual income standard is presumed
to be serving predominantly low-income mem-
bers. In applying the standards, Regional Direc-
tors shall make allowances for geographical
areas with higher costs of living. The following
is the exclusive list of geographic areas with the
differentials to be used:

Percent
Hawail ..coooooeeiiiiiiiiiiiieeeeeeeeeeeee e, 40
AlaSKA .. 36
Washington, DC .......cccccoviviiiieiieeeieee e, 19
BoSton ...ccooeeiiiiie e, 17
San Diego ....ccceeveiieiiieiiieeeeeeeee e 15
LoS Angeles ....cceveevieeeciiieeiie e 14
NEeW YOIK oovveeeiiiiiiiiiiiiiieeeeeeeeeeeveeeeeeeees 13
San Francisco ........cccceeeeevevvcvinnvnnnrvererereeeenens 13
Seattle ....cooovvvieiieeiireeeee e 10
Chicago ...cccovvveeeeeiieeeeecee e 7
Philadelphia ........cccoovviiiiiiiiiiiiiieiieec s 7

(ii)) The term “low-income member” also
includes those members who are enrolled as
full-time or part-time students in a college,
university, high school, or vocational school.

(3) The term “predominantly” is defined as
a simple majority.

(b) Receipt of secondary capital accounts by low-
income designated credit unions. A Federal credit
union having a designation of low income status
pursuant to paragraph (a) of this section may offer
secondary capital accounts to nonnatural person
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members and nonnatural person nonmembers on
the following conditions:

(1) Prior to offering secondary capital
accounts, the credit union shall adopt, and for-
ward to the appropriate NCUA Regional
Director, a written plan for use of the funds in
the secondary capital accounts and subsequent
liquidity needs to meet repayment requirements
upon maturity of the accounts.

(2) The secondary capital account must be
established as a uninsured secondary capital
account or other form of non-share account.

(83) The maturity of the secondary capital
account must be for a minimum of five years.

(4) The secondary capital account must not
be redeemable prior to maturity.

(5) The secondary capital account shall not
be insured by the National Credit Union Share
Insurance Fund or any governmental or private
entity.

(6) The secondary capital account holder’s
claim against the credit union must be subordi-
nate to all other claims including those of share-
holders, creditors and the National Credit
Union Share Insurance Fund.

(7) Funds in the secondary capital account
(including both principal and interest) must be
available to cover operating losses realized by
the credit union that exceed its net available
reserves and undivided earnings (i.e., reserves
and undivided earnings exclusive of allowance
accounts for loan and investment losses), and to
the extent funds are so used, the credit union
shall under no circumstances restore or
replenish the account. Losses shall be distrib-
uted pro-rata among all secondary capital
accounts held by the credit union at the time
the losses are realized.

(8) The secondary capital account may not
be pledged or provided by the account-holder as
security on a loan or other obligation with the
credit union or any other party.

(9) In the event of merger or other vol-
untary dissolution of the credit union, other
than merger into another low-income designated
credit union, the secondary capital accounts
will, to the extent they are not needed to cover
losses at the time of merger or dissolution, be
closed and paid out to the account-holder.

(10) A secondary capital account contract
agreement must be executed between an
authorized representative of the account holder
and the credit union accurately establishing the
terms and conditions of this section and con-
taining no provisions inconsistent therewith.

(11) A disclosure and acknowledgment as
set forth in the Appendix to this section must be
provided to and executed by an authorized rep-
resentative of the secondary capital account
holder at the time of entering into the account
agreement, and original copies of the account
agreement and the disclosure and acknowledg-
ment must be retained by the credit union for
the term of the agreement.

(¢) Accounting treatment; weighted value for
purposes of recognizing capital value of secondary
capital accounts. (1) A low-income designated
credit union that issues secondary capital ac-
counts pursuant to paragraph (b) of this section
shall record the funds on its balance sheet in an
equity account entitled “uninsured secondary cap-
ital account.” For such accounts with remaining
maturities of less than five years, the credit union
shall reflect the capital value of the accounts in
its financial statement in accordance with the fol-
lowing scale:

(i) Four to less than five years remaining
maturity—80 percent.

(i) Three to less than four years remaining
maturity—60 percent.

(ii1) Two to less than three years remaining
maturity—40 percent.

(iv) One to less than two years remaining
maturity—20 percent.

(v) Less than one year remaining matu-
rity—O0 percent.

(2) The credit union will reflect the full
amount of the secondary capital on deposit in a
footnote to its financial statement.

Appendix to §701.34

Disclosures and acknowledgment in the fol-
lowing form must be provided to any investor in
secondary capital accounts in a low-income des-
ignated credit union.

An original, signed copy must be retained by
the credit union.

Disclosure and Acknowledgment

I, (name of signatory), hereby ac-
knowledge and agree to the following in my capac-

ity as (official position or title) of
(name of institutional investor:

° (name of institutional investor)

has committed (amount of funds)

to a secondary capital account with

(name of credit union).

701-18
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® The funds committed to the secondary capital
account are committed for a period of years
and are not redeemable prior to

® The secondary capital account is not a share
account and the funds committed to the secondary
capital account are not insured by the National
Credit Union Share Insurance Fund or any other
governmental or private entity.

The funds committed to the secondary capital
account and any interest paid to the account may
be used by (name of credit union)
to cover any and all operating losses that exceed
the credit union’s net available reserves and undi-
vided earnings exclusive of allowance accounts for
loan and investment losses), and in the event the
funds are so used (name of credit
union) will be under no circumstances restore or
replenish those funds to (organiza-
tion).

® In the event of liquidation of
(name of credit union), the funds committed to
the secondary capital account shall be subordinate
to all other claims on the assets of the credit union,
including claims of member shareholders, credi-
tors and the National Credit Union Share Insur-
ance Fund.

(Signature)

(Official Title)

§701.35 Share, Share Draft, and
Share Certificate Accounts.

(a) Federal credit unions may offer share, share
draft, and share certificate accounts in accordance
with Section 107(6) of the Act (12 U.S.C. § 1757(6))
and the board of directors may declare dividends
on such accounts as provided in Section 117 of
the Act (12U.S.C.§1763).

(b) A Federal credit union shall accurately rep-
resent the terms and conditions of its share, share
draft, and share certificate accounts in all adver-
tising, disclosures, or agreements, whether writ-
ten or oral.

(c) A federal credit union may, consistent with
this section, parts 707 and 740 of this subchapter,
other federal law, and its contractual obligations,
determine the types of fees or charges and other
matters affecting the opening maintaining and
closing of a share, share draft or share certificate

account. State laws regulating such activities are
not applicable to federal credit unions.

(d) For purposes of this Section, “state law”
means the constitution, statutes, regulations, and
judicial decisions of any state, the District of Co-
lumbia, the several territories and possessions of
the United States, and the Commonwealth of
Puerto Rico.

§701.36 FCU Ownership of Fixed
Assets.

(a) A Federal credit union’s ownership in fixed
assets shall be limited as described in this chapter.
(b) Definitions—As Used in This Section:

(1) Premises includes any office, branch
office, suboffice, service center, parking lot,
other facility, or real estate where the credit
union transacts or will transact business.

(2) Furniture, Fixtures, and Equipment in-
cludes all office furnishings, office machines,
computer hardware and software, automated
terminals, heating and cooling equipment.

(38) Fixed Assets means premises and fur-
niture, fixtures and equipment as these terms
are defined above.

(4) Investments in fixed assets means:

(i) any investment in real property (im-
proved or unimproved) which is being used or is
intended to be used as premises;

(i1) any leasehold improvement on pre-
mises;

(ii1) the aggregate of all capital and oper-
ating lease payments pursuant to lease agree-
ments for fixed assets;

(iv) any investment in the bonds, stock,
debentures, or other obligations of a partnership
or corporation, including any entity described in
part 712 holding any fixed assets used by the
Federal credit union and any loans to such part-
nership or corporation; or

(v) any investment in furniture, fixtures
and equipment.

(5) Abandoned premises means former Fed-
eral credit union premises from the date of
relocation to new quarters, and property origi-
nally acquired for future expansion for which
such use is no longer contemplated.

(6) Immediate family member means a
spouse or other family members living in the
same household.

(7) Shares mean all savings (regular shares,
share drafts, share certificates, other savings)
and retained earnings means regular reserve,
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